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THOMAS WALTON, Apwm’r. &c. vs. JAMES ROBINSON'S Apw’s. 
&e. & at. 


An act or acknowledgment of one partner, after the dissolution of the part- June, 1845. 
nership, which prevents the operation of the statute of limitations astotbhat =’ 


partner, will also prevent its operation as to the other partners. 
Making a payment on a note repels the statute. It is assuming the balance 


anew. 
The cases of McIntyre v. Oliver, 2 Hawks, 209, and Willis v. Hill, 2 Dev. & 
Bat. 231, cited and approved. 


Appeal from the Superior Court of Law of Burke County, 
at the Spring Term, 1845, his Honor Judge Many presi- 
ding. 

This was an action on a promissory note, given by the firm 
of J. Robinson & Co., which did business in Macon county, 
and was composed of the defendant Siler, and of James Reb- 
inson, the intestate of the other defendants. It was given to 
Waltoa, who was a merchant in Charleston, in South Caroli- 
na, for goods sold to the firm, and fell due on the 8th Septem- 
ber, 1837. The action was commenced on the 15th day of 
February, 1843 ; and the pleas were, the “General Issue and 
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June, 1845. the Statute of Limitations,” and also by Robinson’s adminis- 


Walton 


Vv. 
Robinson. 


trators, “fully administered.” ‘The partnership was dissolv- 
ed in 1838. For the purpose of taking the case out of the 
statute of limitations, the plaintiff proved by a witness, that 
he, the witness, was in Charleston in the Spring of 1842, and 
that Walton shewed him this note, and remarked that it would 
be soon out of date, according to the law of South Carolina, 
and that something ought to be done with it; and that, there- 
upon, the witness told him, that, as the friend and neigh- 
bor of the makers, he would make a payment on it, and, ac- 
cordingly, then paid five dollars on it; and in a few days there- 
after, the witness returned home and informed Robinson what 
had passed between Walton and himself, and Robinson re- 
plied thereto: “It is all right, and 1 will refund the money to 
you.” The plaintiff also proved by the same witness, that, 
after the death of Robinson, and since the suit was brought, 
in conversation about the debt and suit, the defendant, Siler, 
said, “the debt ought to have been paid long ago by Robin- 
son, who was bound to pay it; that at the dissolution of the 
partnership, Robinson took the stock on hand, and the debts 
due the concern, and continued the business, and agreed to 
pay all outstanding demands against the firm; that it was a 
just debt, and ought to be paid by Robinson’s estate, but that 
he did not think that he ought to pay it.” 

Upon this evidence, the counsel for the plaintiff prayed the 
court to instruct the jury, that, if they believed it, they ought 
to find for the plaintiff against all the defendants, upon the 
statute of limitations. But the court refused the prayer, and 
instructed the jury to find for the defendant, Siler, upon the 
plea of the statute of limitations; and they did so according- 
ly. They further found the debt, but that the other defend- 
ants, Robinson’s administrators, had fully administered. From 
the judgment rendered thereon, the plaintiff appealed to this 
court. 


No counsel for the plaintiff. 
Francis for the defendants. 
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Rurrin, C. J. If the case against Siler depended upon June, 1845. 


his own acknowledgment only, there might be some hesita- 
tion in saying, whether it was or was not sufficiently explicit, 





Walton 


v 


as to his legal liability for the debt, to repel the statute. The netineen: 


language is very strong, as to the justice of the debt, and that 
it ought (then) to be paid. It is time, he added, that it ought 
to be paid by Robinson, and that, “he did not think” that he 
ought to pay; which was, certainly, no distinct refusal, any 
more than no distinct promise to pay the debt; but rather the 
expression of an opinion, that Robinson ought to pay it, be- 
cause, between themselves, it had been agreed that Robinson 
should do so. But upon a point of such consequence, the 
court is not disposed to decide the case, if there can be any 
doubt on it, when there is another point, on which the deci- 
sion must be for the plaintiff. 

It was settled to be the law of this State, in the case of 
McIntyre v. Oliver, 2 Hawks, 209, that an act or acknowl- 
edgment of one partner, after the dissolution of the partner- 
ship, which prevents the operation of the statute of limita- 
tions as to that partner, will also prevent its operation as to 
the other partners. That case only followed the doctrine of 
the English Courts in Whitcomb v. Whitney, Doug. 652; 
and it has been recognised as law in many subsequent cases 
in this State, as well as by the courts of other States. Willis 
v. Hill, 2 Dev. & Bat. 231. Nothing is plainer than that ma- 
king a payment on a note repels the statute. It is assuming 
the balance anew. That was substantially done, in his re- 
cognition of the payment made by the witness, expressly with 
the view of preventing the operation of an act of limitation. 
He went farther, by saying, after the note and the whole trans- 
action in Charleston had been mentioned to him, “that all 
was right.” Surely that is plenary evidence, from which the 
jury might infer that the speaker meant to acknowledge not 
only that he gave the note, but that it was still a just debt, 
and that he was obliged and willing to pay it. Indeed, it was 
so felt and admitted to be on this trial ; for the verdict was 
not in favor of Robinson’s administrators, on the plea of the 
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Jane, 1845: statute of limitations, but against them. Now, according to 

~~~" McIntyre v. Oliver, and Whitcomb v. Whitney, if the case 
be taken out of the statute as to one of the joint makers of 
the note by his acknowledgment, it is so as to the other; and, 
consequently, the verdict being, by Robinson’s acts and dec- 
larations, rightly rendered against him, it ought legally to be 
rendered against the other joint maker and partner. Upon 
the evidence given, the verdict is legally inconsistent. Upon 
this ground, we think, there was error in the instructions to 
the jury; and therefore that the judgment must be reversed, 
and a venire de novo awarded. 


Per Curiam, Judgment accordingly. 


DEN ON DEMISE OF JAMES R. LOVE & AL. ts. ISAAC WIL- 
BOURN & AL. 





Ata sale for taxes on land, made after the first day of October of the year in 
which the taxes are payable, the Sheriff has no authority to bid off the land 
in the name of the Governor. 

A plaintiff in ejectment may deciare upon the same title against as many per- 
sons as are in possession of the land claimed, though their possessions may 
be several and distinct of different parcels of the land. 

The defendants in such a case may defend separately, each for the part in his 
own possession ; or, if they defend jointly, each defendant may require 
that the jury shall find him separately guilty as to that part of the premises 
in his separate possession and not guilty as to the other parts, so as to con- 
fine the judgment, and also the action for meme profits, against each de- 
fendant, to the parcel possessed by him. 

The case of Avery v. Rose, 4 Dev: 554, cited and approved. 


Appeal from the Superior Court of Law of Buncombe 
county, at the Fall T'erm, 1848, his Honor Judge Dick pre- 
siding. 
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The facts of the case are stated in the opinion delivered by June, 1845. 


st 


the Cu1er JusTICceE. Love 


Francis for the plaintiff, cited the foliowing authorities : Wilbourn. 
That the sheriff had no authority to sell for the taxes, Mar- 
tin v. Lacy, 1 Murph. 311. Den ex dem. Pentland v. Stew- 
art, 4 Dev. & Bat. 386. Ormond v. Faircloth, 1 Mur. 36. 
Jones v. Gibson, N. C. Term R. 41. Avery v. Rose, 4 Dev. 
549. That ejectment might be maintained against two, 
Stead’s Ev ors. v. Cowes, 4 Cranch 402. 
J. H. Bryan for the defendant, cited Jackson v. Hazen, 2 
John. Rep. 437. Lougher v. Pointer, 12 Eng. C. L. R. 311, 
2 Stark. on Ev. 806. Slade v. Washburn, 2 Ired. 415. 


Rurrix, C. J. This is an ejectment, brought in 1840, 
for 100 acres of land, which the lessors of the plaintiff claim 
under John Gray Blount, by a conveyance in 1834. The de- 
fendants contended, that Blount’s title had been before divest- 
ed by sales for taxes. A verdict was given for the plaintiff, 
subject to the opinion of the court on a case agreed; and, on 
it, a judgment was entered for the plaintiff pro forma, and an 
appeal allowed by consent to the defendants. 

The case agreed is very defectively stated, particularly in 
setting forth, in several instances, the testimony of the defen- 
dants’ witnesses, instead of the facts themselves as proved by 
them. But itis not deemed material to set out the whole par- 
ticularly, as the opinion of the court proceeds upon the radi- 
cal defects in the alleged sales for taxes, as appearing in the 
case agreed, if taken most favorably for the defendants. It is 
sufficient therefore to state so much of the case as is needful 
to the understanding of the judgment of the court. 

For that purpose, the material parts are as follows. The 
premises are part of a tract of land, lying in Buncombe coun- 
ty, containing 320,640 acres, which was granted to John 
Gray Blount, on the 29th day of November, in the year 1796. 
Blount had other lard in different tracts, in the same county, 
amounting in the whole to one million and seventy-four thou- 
sand acres. 
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June, 1645. On the 18th day of September, 1797, the Sheriff of Bun- 


Love 


v. 
Wilbourn 


combe county put up the whole quantity of 1,074,000 acres 
at one time for sale, for the taxes claimed to be due thereon 
‘for the year 1795, and John Strother, being the highest bid- 
der, became the purchaser of the whole at a less sum than 
the tax, and took a conveyance from the sheriff. On the 26th 
day of November, 1800, the sheriff of Buncombe county, af- 
ter due advertisement, offered the said tract containing 320,- 
640 acres, for the tax assessed and due thereon for the year 
1799. No person offered to pay the tax for a smaller quanti- 
ty than the whole, and the sheriff struck off the same to the 
Governor, and signed, sealed and delivered a deed therefor in 
open court, at the next Court of Pleas and Quarter Sessions 
for the county, after the sale, and had the same recorded in 
the clerk’s office, and filed it in the office of Secretary of State, 
in April, 1801. 

The case agreed further sets forth, that Wilbourn, one of 
the defendants, never occupied, personally, any part of the 
premises, but that his wife (from whom he had separated) 
lived on a part of the land as a tenant of the other defendant, 
Lunsford, who was in possession of the other part of the 
premises. 

The original title of Blount is admitted, and therefore the 
lessors of the plaintiff derived a good title from him, unless 
it had been previously divested by the sales for taxes. The 
provisions of the statutes, upon the subject of such sales, and 
the principles of their construction, have been often consider- 
ed and seem to be well understood. According to them, there 
are several objections to these sales, apparent in the case 
agreed, which are fatal. They will be considered in their 
order. 

Of that of September, 1797, it is to be remarked, in the 
first place, that it was made for the tax of the year 1795, on 
the tract of 320,640 acres and other tracts; and that no tax 
seems to have been due on this tract for that year. If so, the 
sale of it was void. Martin v. Lacy,1 Murph.311. It was 
not granted until the 29th of November, 1796, and there is 
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nothing to shew that it was entered before that year, and June, 1845. 


therefore the court cannot assume it. But admitting that it 
was entered in 1795, or before, it was not subject to tax; for 
entries were first made liable for a tax by the act of 1795, c. 
1, s. 6, which was passed on the 9th of December, and was, 
therefore, posterior to the period of listing or assessing land 
for taxes for that year. In the next place, if the tax had been 
due, the mode of making the sale vitiated it. Not te advert 
to the circumstance of setting up in one lot a number of dis- 
tinct tracts of land, containing the enormous quantity of 
1,074,000 acres, as an act of fraud and oppression, the posi- 
tive provisions of a statute commanded a different mode of 
sale. The sale was on the 18th of September, 1797, and the 
act of November, 1796, (Rev. Code, ch. 449, s. 2) forbids the 
sheriff from putting up for sale at one time for taxes, more 
than one-tenth part of the land, on which the tax was due; 
allowing him to proceed by tenths, until the tax should be 
raised, or all the land sold, The policy of the provision and 
the interest of the citizens in its observance are too obvious 
to need explanation ; and, from its nature, bidders as well as 
the sheriff are to be affected by the consequences of its viola- 
tion, since it cannot but be as well known to the former as the 
latter. Avery v. Tose, 4 Dev. 554. This disposes of the 
first sale. 

That of November, 1800, stands on no firmer foundation. 
Supposing every thing else regular, it was made too late, 
The court gave the opinion in Avery v. Rose, that, under the 
act of 1798, the sheriff had no authority to use the name of 
the Governor, as a bidder for the State, unless at a sale made 
prior to the period, at which the sheriff settled or ought to have 
settled for the public revenue. After that period, the sale is 
made exclusively for the benefit of the sheriff, without any 
interest in the State ; and therefore the State does not allow 
the sheriff to buy for her, but it is at his risk to find some 
other purchaser. Now, by the act of 1787, c. 12, the sheriff 
was required to settie and pay the tax into the treasury on or 
before the Ist day of Octoberin each year, or have judgment 


Love 


Vv. 


Wilbourn. 
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June, 1845 taken against him for its amount. For the purpose cf ena- 


Love 


Ve 
Wilboura. 


bling that officer to raise ths taxes, he was authorised by the 
act of 1796 to make sales after the first day of August, and 
then, by the act of 1798 itself, to make them after the 30th day 
of March in each year. Here he omitted to sell before the 
first day of October, 1800, and made his sale on the 26th of 
November of that year ; and, consequently, he could not pur- 
chase in the name of the Governor. 

‘The counsel for the defendants contended in argument, that 
their possessions were several and of distinct parcels, and that 
the plaintiff ought not to have judgment on this declaration, 
because it snpposes a joint ejectment and possession. Buta 
single authority, the case of Jackson v. Hazen, 2 John. Rep. 
438, is cited for the position, which is certainly in opposition 
to the practice which has hitherto prevailed in this State. 
The course here has been to declare upon the same title a- 
gainst all the persons in possession, or as many as the plain- 
tiff chose. It is true, he will not be compelled to declare 
against them jointly, where they have separate parts, as he 
might thereby be sometimes delayed in the trial. Yet it has 
been thought commendable so to declare, as it avoids a multi- 
plicity of suits and prevents the accumulation of costs. It 
would certainly be wrong to refuse the plaintiff a judgment 
upon such a declaration, merely upon its turning out on the 
trial, that the defendants severally possessed distinct parts. 
For, when the owner sees two or more persons in possession 
of his land, how is he to know that they do not possess joint- 
ly—and especially, when one of them is the tenant of the 
other? If it be an injury to the defendants to be treated as 
joint possessors, they may defend separately, each for the part 
in his own possession ; or, in a fit case, the court might per- 
haps compel the plaintiff to deliver several declarations. 
Neither course, however, seems to be necessary; for, even 
where they defend jointly, it is competent to each defendant 
to require that the jury shall find him separately guilty, as to 
that part of the premises in his separate possession, and not guil- 
ty as to the other parts, so as to confine the judgment and also the 
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action for mesne profits against each defendant to the parcel pos- June, 1845 
sessed by him. But that is entirely different from the posi- “7 
tion here taken; which is, that, although the piaintiff claims ___v. 
the whole land upon the same title, and both the defendants — 
also claim on the same title and defended jointly, and did not 

ask to be severed in the verdict, yet no judgment can be ren- 

dered against both or either of the defendants, simply because 

they did not possess the whole. Even the case of Jackson v. 

Hazen is opposed to that, for there, in ejectment against five, 

the plaintiff was permitted to take judgment against three, 

who were jointly possessed of a part of the premises, though 

the other two defendants had judgment for them, because 

they were severally possessed of other parts of the premises, 

But that case is not only contrary to our course, but is also 

opposed by several later cases in New York. Jackson v. 

Woods, 5 John. Rep. 278. Potter v. Scoville, 5 Wend. 96; 

and Jackson v. Andrews, 7 Wend. 152. And in conformity 

with these last cases, is the rule in Kentucky. Abney v. Bar- 

nett, 1 Marsh. 107. 


Per Curiam, - Judgment affirmed. 
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STATE vs. MARMADUKE MITCHELL. 


Jane, 1845 [n the statate fo punish the burning of jails, &c. (Rev. Stat ch. 34, sec. 7) the 
word “or” before “maliciously,” should be construed “and,” so that the 
burning must be both wilful and malicious, to constitute the offence provi- 
ded against. 

If a prisoner burn a part of a jail, merely for the purpese of effecting his es- 
cape, and not with the intent to destroy the building, he is not guilty under 
the statute. 

But although his main intent may be to escape, yet if he also intends to burr 
down the building in order to effect his main design, he is guilty. 

If an intent to burn the building exists, the offence is vompleied, as in arson 
at common law, however small a part may be consumed. 


Appeal from the Superior Court of Law of Franklin coun- 
ty, atthe Spring Term, 1845, his Honor Judge Dicx presi- 
ding. 

The defendant was indicted for burning the public jail of 
Franklin county. The indictment charged, that “he feloni- 
ously, wilfully and maliciously did set fire to the public jail 
belonging to the said county, and the said public jail, then 
and there being, by such firing aforesaid feloniously, wilfully 
and maliciously did burn and consume, contrary tothe statute, 
&c.” The prisoner pleaded not guilty. On the trial the 
State proved, that the defendant was confined in the jail of 
Franklin county, in one of the upper rooms, no other person 
being in the same room ; that the door of the room, in which 
the defendant was confined, was partially burned—also a part 
of the facing of the door and a part of the ceiling of the room 
were burned. ‘The State further proved, that the prisoner had 
got out of the room,in which he was confined, and was 
in the room below, when the jailor reached the jail. The 
Attorney General admitted that the prisoner set fire to the jail, 
for the purpose of enabling him to escape from the same. 
The prisoner's counsel moved the court to charge the jury, 
that if they believed the prisoner set fire to the jail for the 





OF NORTH CAROLINA. 361 


purpose of burning off the lock and thereby enabling him to June, 1846 
escape from prison, and not to burn down the jail, he was” go. 
not guilty. v 
The a refused the instruction prayed for, and charged a 
the jury, that, if the evidence satisfied them beyond a reason- 
able doubt, that the prisoner did wilfully set fire to the jail, 
no matter with what intent, and any part of the jail was con- 
sumed by the fire so set to it by the prisoner, it was their du- 
ty to find him guilty of the charge set forth in the bill of in- 
dictment. 
The jury found the prisoner guilty, and judgment being 
pronounced against him, he appealed to the Supreme Court. 


Attorney General for the State. 
Busbee for the defendant. 


Daniet, J. The act of assembly was first passed in the - 
year 1830, ch. 41, and was as follows: “That if, at any time 
hereafter, any person or persons shall wilfully and malicions- 
ly burn the State house, or any of the public offices of this 
State, or any court house, jail, &c., he or they shall be deem. 
ed guilty of felony.” When the acts of the General Assem- 
bly came to be revised, by some mistake the word or was in- 
serted in the statute, in the place of the conjunction and. 
And it may be, that this was the reason, that induced the 
judge to decline to charge the jury, as he had been requested 
by the prisoner’s counsel. The first branch of the clause in 
the statute, as it now stands, had been literally violated by the 
prisoner ; he had wilfully burnt the jail. But we think that 
the word or, to effectuate the intention of the legislature, and 
in favor of life, must be construed as if it were and. And, 
before the prisoner should have been convicted, the jury 
should have been satisfied, that he not only wilfully put fire 
to the jail, but that he did it likewise maliciously, with an 
evil and wicked intent to destroy and consume the jail by the 
means of fire. Jf it was not the intention of the prisoner to 
burn down and destroy the jail, but he put fire to the lock to 
burn it off, merely to effect his escape, and not to destroy the 
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June, 1845 jail, the felony was not completed. The case cited by the 


= 
Mitchell. 


prisoner’s counsel, The People v. Cotteral, 18 Johns. Rep. 
115, is an authority for this position. We therefore think, 
that the judge erred in refusing to charge, as he was requested 
by the prisoner’s counsel, But we will say, that if the prison- 
er wilfully put fire to the jail, with the intent to effect his es- 
cape, by consuming or destroying it, he would be guilty un- 
der the statute, if the jury should be of opinion, that his sec- 
ondary intent was to burn down and destroy the jail, although 
his main intent was thereby to effect his escape. ‘This doc- 
trine is supported by the case of King v. Coke § Woodburn, 
6 State Trials, 212. The primary intent of the prisoners in 
that case was to murder Mr Crispe ; they terribly hacked him 
and also disfigured hii by slitting his nose with a hedge bill, 
and they left him for dead. Now the bare intent to murder is 
no felony ; but todisfigure, with an intent to disfigure, is made 
a felony in England by the Coventry act. The prisoners were 
indicted under that act, and the court said, it shall be left to 
the jury, whether it was not a design to murder by disfigur- 
ing, and consequently a malicious intent to disfigure, as well 
asto murder. The jury found the prisoners guilty of such 
previous intent to disfigure, in order to effect their principal 
iutent to murder, and they were both convicted aud executed. 
The same doctrine is to be found in the case of the King v. 
Gillow, 1 Moody’s C. Cases, 85. In an indictment against 
the statute for cutting and maiming, with intent to do grie- 
vous bodily harm, a prisoner was convicted, whose main and 
principal intent was to prevent his lawful apprehension, which 
is also an offence against the statute, if, in order to effect the 
latter intention, he also intended to murder or do grievous 
bodily harm, &v., which the jury found he did. We have 
made the above remarks, in order to prevent our being misun- 
derstood, in the construction of our statute on the subject of 
burning public buildings. General malice is sufficient to sat- 
isfy the words of the statute. 1 Moody’s C. Cases, 93. 

If the prisoner put fire to the jail, not with an intention of 
destroying it, he is not guilty under the act of assembly. But 
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if he put fire to the jail and burnt it with an intent to burn it June, 1845 
down and destroy it, he is guilty, notwithstanding the fire 3). 
went out, or was put out by others before the intention of the . 
prisoner was completed by burning down the jail; and this 
is the law, although his main intention was to escape. 

The two intentions of escaping and of burning down the 
jail are perfectly consistent with each other, as both existing 
in the mind at the same time ; as it may be the purpose of the 
party to escape by means of burning the jail. 

If a person from without set fire to the jail, with the view 
of enabling prisoners confined in it to escape, the case is clear- 
ly within the words and mischief of the act; for it must be 
against such deeds, upon such an intent, that the enactment 
was chiefly directed. In like manner, if a prisoner himself 
set the jail on fire from within, to enable him to escape, the 
saine consequence must follow. And in cases under the stat- 
ute, as well as in arson at common law, the setting fire to the 
building constitutes the offence, no matter how littie may be 
burned, provided there was an intention to destroy the build- 
ing; and such an intention is to be inferred, unless the con- 
trary is clearly established, since fire set to combustible mate- 
rials will naturally consume them. ‘Therefore, prima facie, 
this prisoner was guilty. But all inference of his guilt is re- 
pelled by its being found, or rather assumed by the presiding 
judge, that he did not intend to burn down the jail, but in- 
tended to escape by burning a small hole through the door, 
and nothing more. It may be extremely difficult for a pris- 
oner, especially a solitary prisoner, to establish, as he must do 
affirmatively, that he did not intend to consume the jail, when 
he set fire to it, but only to burn a slight opening init. But 
that difficulty does not lie on this prisoner, according to the 
case as now appearing, because it is yieided by the State, that 
he had no such intention. His innocence does not arise from 
an intention of the prisoner having been to escape, but from 
the intention to escape by means of burning down the jail 
being expressly negatived; and, therefore, the presumption 
before spoken of must yield tothe fact found. We speak of 





BEA IN THE SUPREME COURT 


June, 1845 the fact, as found, because the judge told the jury to convict 

~~ the prisoner, although they might find the fact to be, that he 
did not intend to burn down the house, or no matter what 
was his intent. 


Per Curiam, Judgment reversed and a 
venire de novo. 


ROBERT LOVE ts. NINIAN EDMONSTON. 


When a contract is once made between parties, it binds and is legally presum- 
ed to subsist, uniil it be shewn to have been yertoimed or 1escinded. 

Theiefore, where A. covenanied with B. that he would pay him rent for a 
certain tract of land, provided B. continued a contract, res;eciing the said 
land, then subsisting between him and C.; Aeld, that before A. could dis- 
charge himself from the payment of this rent, he must shew that the cun- 
tract be.ween B. and C. had been rescinded. 


Appeal from the Superior Court of Law of Haywood coun- 
ty, at the Spring Term, 1842, his Honor Judge Baixey pre- 
siding. 

This was an action upon a covenant, of which the follow- 
ing is a copy: “Robert Love and Ninian Edmonston agree 
thus, as respects the tract of land, on which said Edmonston 
lives, cal'ed the Probe Bottom, which has been valued to the 
said R. Love nnder a contract with James Lockhart, and said 
Edmonston agrees thus with the said Love, that, in case the 
said Lockhart will unincumber the said tract of land from a 
mortgage to James Greenlee, he will well and truly pay to 
the said R. Love, agreeably to the said valuation, six hundred 
dollars, in threeanuual payments, with interest on the same ; 
but, if otherwise, that the said James Lockhart will not come 
forward and upincumber the said land, then the said Edmon- 
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ston will relinquish all claim from any agreement between June, 1845 
the said Love and Edmonston, and that the said Fdmonston 
will pay the said Love rent for the present year, provided the __v. 
said Love hold on to his agreement with James Lockhart. 
In witness whereof, the said Robert Love and the said Ninian 
Edmonston have hereunto set their hands and seals, this llth 
day of April, 1829. 
(Signed) R. LOVE, fsrav.] 
N. EDMONSTON, [seat.} 

The pleas were, “covenants performed, and no breach.” 
The sole question on the trial was, whether there was a con- 
dition precedent, which the plaintiff was bound to perform, 
before he could bring his zction, in that part of the covenant, 
which says, “ provided he hold on to his agreement with said 
Lockhart.” 

A verdict was taken for the plaintiff, subject to the opinion 
of the court upon this point reserved. The court refused to 
set «side the verdict, and rendered judgment for the plaintiff, 
from which the defendant appealed. 


Francis for the plaintiff. 
fredeli for the defendant. 


Rurrin, C. J. The question is rather one of evidence, 
as to the side from which it should come, than of pleading or 
of the construction of the contract. As far as these parties 
bargained for a sale of the land to the defendant, it is to be 
understood, that the bargain was at an end by the failure of 
Lockhart (Love’s vendor) to remove his incumbrance on the 
land ; for the rent, now sued for, was to be due only in the 
event, that Edmonston’s purchase was not completed, and the 
case states, that the only objection to the plaintiff's recovery 
of the rent was, that the plaintiff did not shew, that he and 
Lockhart still held to their bargain for the land. With a view 
to that question, the case may be thus stated: The plaintiff, 
having made an executory contract with Lockhart for the 
land, leased it to the defendant for one year at a certain rent, 
with a stipulation, however, after reciting the nature of the 
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June, 1845 plaintiff’s title, that the rent was to be paid to the plaintiff, 


Love 
v. 


“ provided the said Love hold on to his agreement with Luck- 


hart.”. The plain meaning of that stipulation is, that, as the 
rent ought not to belong to Love, but ought to go to Lock- 
hart, in case their contract should be rescinded, the defendant 
should not be bound to pay it to Love, notwithstanding he 
took his lease from him, if in fact and truth Love’s purchase 
should be rescinded. ‘Then the question is, whether it be in- 
cumbent on the plaintiff to shew by affirmative or substantive 
proof, that the contract between him and Lockhart still sub- 
sists, or whether, if such_be the facet, the defendant ought uot 
to shew, that it had been rescinded by the act of one or both 
of the parties. Upon that poiut our opinion accords with that 
of his Honor, that the onus was on the defendant; for the 


‘ reason, that, when a contract is once made between parties, it 


binds and is legally presumed to subsist, until it be shewn 
to have been performed or rescinded. Without something 
appearing to the contrary, the plaintiff must be assumed to 
have held on, and to have been held on, to his agreement 


with Lockhart. 


Per CurraM, Judgment affirmed 

















OF NORTH CAROLINA. 


THE STATE, ON THE RELATION OF J. L. GRAVES, ADM’R. 
vs. NOEL REED & AL. 


Where a sale of property under execution is made by a sheriff or constable, 
and the property brings more than the amount of the execution, it is the 
duty of such sheriff or constable to see that the excess is paid to the owner 
of the property. If he fail to do so, he is liable on his official bond. 

The case of The State v. Pool, 5 Ired. 109, cited and approved. 


Appeal from the Superior Court of Law of Caswell eoun- 
ty, at the Spring Term, 1845, his Honor Judge Catpwett 
presiding. 

This was an action of debt upon a constable’s bond, execu- 
ted by one Hooper in the year 1837, with the defendants as 
his sureties. It appeared in evidence that, during that year, 
the constable levied an execution in favor of one Gunn, a- 
mounting to about thirty dollars, on a slave, the property of 
Anderson, the relator’s intestate, and sold the same for about 
five hundred and eighty-four dollars. The constable paid 
Gunn’s debt, and also another execution, levied subsequently 
to Gunn’s, amounting to about three hundred and five dollars. 
And this suit was for the excess in his, the constable’s hands, 
after paying those two claims. A judgment was taken for 


the plaintiff for the amount of the excess, subject to the opin- - 


ion of the court as to the liability of the sureties. 

On consideration the court was of opinion, that such ex- 
cess in the hands of the constable was not held by virtue of 
his office, and that the defendants therefore were not liable, 
and directed the verdict to be set aside and a non-suit entered. 
The relator appealed to the Supreme Court. 


No counsel for the plaintiff in this court. 
Kerr and Morehead for the defendants. 


Dantet, J. In the case of The State v. Pool, 5 Ired. 109, 
this court said, that a purchaser at a sheriff’s sale must 
45 
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June, 1845. undoubtedly pay his whole bid to the sheriff, and, after 


State 
v 
Reed. 


getting enough to discharge the execution, the sheriff 
must see that the purchaser satisfies the surplus to the owner 
of the property, before he can make a conveyance to the pur- 
chaser. He (the sheriff) receives the surplus money by vir- 
tue of his office ; and for all money received by virtue of his 
office, his bond is a security, whether it belong to the plaintiff 
or the defendant in the execution. The bond of a constable 
stipulates, that he should diligently endeavor to collect all 
claims put in his hand for collection, and faithfully pay over 
all sums, thereon received, unto the persons to whom the 
same is due. On this bond, the act of assembly (Rev. Stat. 
ch. 24, sec. 7) declares, that suits may be brought and remedy 
may be had, in the same manner as suits may be brought and 
remedies had upon the official bonds of sheriffs and other of- 
ficers. 

The above decision was made by this court at the last term, 
and it is probable was unknown to his Honor, when he gave 
judgment in this case. The judgment of non-suit must be 
reversed, and a judgment rendered on the verdict for the 
plaintiff. : 


Per Curiam, Judgment accordingly. 
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, Where a deputy sheriff received money on an execution in his hands, and June, 1845 


failed to endorse it on the execution or give credit for it, but afterwards col- 
lected the whole amount, without deducting the sum so paid, and afterwards 
promised to pay the defendant in the execution, if such mistake had been 
made; Acid that an aetion will lay against the deputy upon such a promise, 
and that the party was not bound to sue the sheriff for a breach of his offi- 


cial duty: 

In such a case, the Statute of Limitations only began to run from the time of 
the promise, not from the time of the money received, or from the time of 
the failure to pay it over. 


Appeal from the Superior Court of Law of Tyrrell County, 
at the Spring Term, 1845, his Honor Judge Batrie presi- 
ding. 

This was an action of assumpsit, to which the defendant 
pleaded the general issue and the statute of limitations. 

Upon the trial it appeared, that the defendant’s testator was 
acting as the deputy of the sheriff of Tyrrell county, and, as 
such, had an execution in his hands against the plaintiff, 
and under it raised about $16, which was endorsed up- 
on it. He, then, in the early part of the year 1840, lev- 
ied upon and sold other property of the plaintiff to the a- 
mount of $20 or $25, which did not appear as an in- 
dorsement on the execution. A ca. sa. for the same debt was 
afterwards taken out and satisfied by the plaintiff. The plain- 
tiff alleged that the 20 or 25 dollars, which had been received 
by the defendant’s testator, had never been applied towards the 
execution in his hands, and called upon him to repay it. He 
replied that he did not know that there was any mistake, but, 
if there was, he would settle it. This was in 1842, and the 
action was commenced in 1843, more than three years after 
the money had been received by the defendant’s testator. The 
defendant objected that the action ought to have been brought 
against the principal sheriff and not against the deputy ; and, 
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June, 1845 if that were not so, yet it was barred by the statute of limita- 
Sateen tions. The court instructed the jury, that, if the money was 
v. _ received by the defendant’s testator, and never applied in sat- 
Hassell. . , . , oa , 
isfaction of the execution against the plaintiff, but remained 
in the testator’s hands, and the testator promised, that, if such 
were the case, he would settle it, the action might be sus- 
tained against the defendant, and the bar of the statute was 
removed by the promise to settle. 

The jury, under these instructions, returned a verdict for 

the plaintiff, and the defendant appealed. 


No counsel in this court for the plaintiff. 

Heath for the'defendant, submitted the following arguments 

Ist. The plaintiff cannot recover, for the reason that the 
statute of limitations is a bar; the right of action having ac- 
crued more than three years before suit brought ; and even if, 
in this state of the pleadings, a subsequent acknowledgment 
would take the case out of the statute, still there is no ac- 
knowledgment of “a present subsisting” liability. 

2nd. Should the statute, however, in the opinion of the 
court, form no bar to the action, then the plaintiff cannot re- 
eover, for the reason, that, the deputy sheriff being unknown 
to the Jaw, the action should have been against the high sher- 
iff, for the alleged neglect of his official duty; Mitchel v. 
Durham, 2 Dev. 538. Lyle v. Wilson, 4 Ired. 226: the 
principle being, that the high sheriff alone is liable to the 
person injured, and the deputy is liable over to the high 
sheriff. 

@rd. Before any action could be sustained by the plaintiff 
against even the high sheriff, notice ought to have been given 
to him, that the defendant in the execution (the present plain- 
tiff) had paid the plaintiff in the execution the amount, which, 
it is alleged, the present defendant collected on the execution 
against the present plaintiff; this fact lay peculiarly within 
the plaintiff’s knowledge, and should have been averred and 
proved, 
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Dantet, J. If the defendant’s testator had not made the June, 1845 


promise to pay and settle the debt, in case the mistake could 
be pointed out to him, the plaintiff could not have recovered, 
but would have been driven to the high sheriff for satisfac- 
tion, for an injury done by his deputy in the execution of his 
office. ‘The mistake or negligence was made to appear; and 
there was an express promise by the testator, on that event, to 
settle and pay the debt. ‘The action is brought on this prom- 
ise, and the consideration to sustain it is, the plaintiff’s money 
then in the party’s hands, and that the testator then became 
discharged from the high sheriff for the same debt. ‘I'he 
promise did not remove the bar of the statute of limitations, 
as the judge supposed ; for no bar had ever been created by 
force of the statute. The judgment must be affirmed. 


Per Curiam, Judgment affirmed. 


SAMUEL COX & AL. vs. H. W. MARKS & AL. 


A. bequeathed as follows: “I do lend te B’s. four children C. D. E. & F. all 
my estate, real and personal” and then directs that the estate shall be kept 
together until C. arrives at 21 years, and then to be equally divided among 
the children, to them, their heirs and assigns forever—Held, that the word 
lend did not tie up the estate to the time of the death of the children. 

A. bequeaths certain personal estate to four brothers and sisters, to them, their 
heirs and assigns, and then added: “ If either of them should die without 
any heir in marriage, then their legacy to their own brothers and sisters.” 
Held that the remainder over was too remote, and therefore void. 


Appeal from the Superior Court of Law of Mecklenburg 
County, at a Special Term held in May, 1845, his Honor 
Judge Pearson presiding, 

This was an action of detinue, brought by the plaintiffs 
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June, 1845.as administrators of one John Cheek to recover certain 


Cox 


Vv. 
Marks. 


slaves. The principal question made in the case was up- 
on the construction of the will of Silas Cheek, which was 
made in 1808, and of which the following are the material 
parts. “Ido lend to Mary Smart’s four base born children, 
namely, Robert T. Smart, Sarah B. Smart, Rebecca Armstrong, 
and John S. Smart, all my estate, real and personal. And it 
is my will, that my estate should be kept together until the 
said Robert T’.. Smart arrives to twenty-one years of age, and 
then equally divided, share and share alike with the said four 
children, to them and their heirs forever, and that said chil- 
dren be raised well, and given good learning. If either of 
them should die without any heir in marriage, then their leg- 
acy to their own brothers and sisters, and the profits that 
should arise from this estate, while kept together, as yearly 
incomes, to be laid out to the use and benefit of the said chil- 
dren.” ‘The negroes in controversy were admitted to be those, 
or the descendants of those, owned by the testator and inten- 
ded to be passed by the will. It was admitted, also, that, on 
the coming of age of Robert T’.. Smart, about the year 1823, 
the negroes were divided among the devisees according to the 
terms of the will, and thev so held them until the death of 
John S. Smart, who died in May, 1844, without having had 
children. The defendants then took possession of his part of 
the negroes, and still holdthem. It was agreed, that if, un- 
der the construction of the will, the negroes vested absolutely 
in the plaintiff’s intestate (he being the John S. Smart mention- 
ed in the will) then they were entitled to recover. But they 
were not entitled to recover, in case the court should be of 
opinion that, on the death of John Cheek, the estate went over, 
by way of executory devise, to the defendants, who are his 
sisters. 

The court instructed the jury, that the limitation over in 
the will of Silas Cheek was too remote, and that the abselute 
estate vested in the plaintiffs. In pursuance of this instruc- 
tion, the jury found a verdict for the plaintiffs, and, judgment 
being rendered thereon, the defendants appealed. 
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Boyden for the plaintiffs. June, 1845. 


Alezander and Osborne for the defendants. 


DantEt, J. Is the executory devise of John S. Smart’s 
share over to his brothers and sisters, upon an event too re- 
mote, and therefore void? This is the question now for our 
decision. The word lend, made use of by the testator in the 
beginning of his will, which we are requested by the counsel 
tonotice, when taken in connection with the phraseology of the 
whole clause in question or the whole will itself, does not 
denote an intention in the testator to tie up the estates devised 
and bequeathed, to the time of the death of any of the several 
legatees or devisees. What the testator’ might have meant by 
the word lend, in case any of the children had died before the 
time of division, it is now useless to enquire, because it is clear, 
that he intended they should have, in the first instance,\an ab- 
solute property in their several shares, after the division should 
take place. John S. Smart outlived the period of division. 
He, therefore, took his share absolutely ; which, on his death, 
would go, the land to his heirs, and the personal estate to his 
administrator, in case the limitation over to his brothers and 
sisters is voidin law. “If he should die, without any heir 
in marriage,” is the event, upon which the estate of John S. 
Smart is, by the terms of the will, to go over to his brothers 
and sisters. The word heir is nomen generalissimum, and 
may include all kinds of heirs. That word by itself, there- 
fore, will clearly make the executory devise over to the broth- 
ers and sisters rest on an event too remote, and therefore void. 
Brantley v. Whitaker, 5 Ired. 225. And if we take the 
whole sentence together, it cannot, by any common sense in- 
terpretation be construed to mean, if he die without leaving 
children or leaving issue, then over. It was contended by 
the counsel, that “heir in marriage” meant children, so as to 
tie up the event within the proper period. But that is inad- 
missible, since it would exclude grand-children of the first 
taker; and certainly the testator did not mean, that if one of 
the devisees had a child, and that child had issue and died in 
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June, 1845. the lifetime of the first taker, that the estate should go over to 





~ the brothers and sisters of the first taker, and exclude the is- 


sue of the dead child. The most extended construction that 
we can give the sentence, in favor of the defendant, is the 
following: If he die without heirs of his body born in lawful 
wedlock, then over. And we know, that such words would 
only reduce the estate in fee in the land, which John S. Smart 
had vested in him by the former part of the will, to an estate 
tail, and would leave the personal estate just where it was be- 
fore. to wit, absolute in him and his administrators; as it isa 
rule of law, that any words in a will, that will create an es 
tate tail in the land, will, when used in a bequest of chattels, 
create an absolute interest in them to the legatee. We there- 
fore are of opinion, that the judgment must be affirmed. 


Per Curiam, Judgment affirmed. 


THE STATE tes. CALVIN HELMES. 


An indictment for “ unlawfully, wickedly and maliciously” cutting and de- 
stroying a quantity of standing Indian corn, cannot be supported. 

An indictment for malicious mischief will only lie tor the malicious destruc- 
tion of personal property. 

Growing corn, except in a few cases, is regarded as a part of the realty. 

The cases of State v. Landreth, 2 Car. L. R. 446. Stale v. Simpson, 2 Hawks, 
460. State v. Scott, 2 Dev. & Bat.35. Stale v. Robinson, 3 Dev. & Bat. 
130, cited and approved. 


Appeal from the Superior Court of Law of Mecklenburg 
county, at the Spring Term, 1845, his Honor Judge Battey 
presiding. 

The defendant was convicted on an indictment for “un- 
lawfully, wickedly and maliciously” cutting and destroying a 
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quantity of standing indian corn, the property of, &c. His June, 1845. 


counsel moved in arrest of judgment on the ground, that 
standing indian corn was not such personal property as could 
be made the subject of malicious mischief. The motion was 
disallowed by the court, and judgment being pronounced for 
the State, the defendant appealed. 


Attorney General for the State. 
No counsel in this court for the defendant. 


Nasu, J. The indictment charges, “that the defendant 
unlawfully, wicked!y and maliciously did cut and destroy a 
quantity of Indian curn,” and concludes at common law. 
The defendant was convicted by the jury, and, upon a mo- 
tion to arrest the judgment, the motion was overruled, and 
judgment given in favor of the State. Weare of opinion 
there was error in the judgment pronounced. It is too late, 
in this State, to question whether an indictment lay at com- 
mon law for malicious mischief. The point has been, sever- 
al times, before the Supreme Court, and it has uniformly been 
decided that it would. State v. Landreth, 2 Car. L. Rep. 
446. State v. Simpson, 2 Hawks, 460. State v. Scott, 2 
Dev. & Bat. 35. State v. Robinson and others, 3 Dev. & Bat. 
130. In each of these cases, those preceding it have been re- 
ferred to and approved. It may then be considered the set- 
tled law of this State. In the case last cited, the court gave 
a definition of malicious mischief, which is decisive of this 
case ; it is said “to consist in the wilful destruction of some 
articles, of personal property, from actual ill-will or resent- 
ment towards its owner or possessor.” ‘The property destroy- 
ed must be personal property. The charge against the de- 
fendant is, that he cut and destroyed a quantity of standing 
corn. Standing corn, that is, corn attached to the land and 
not cut, is not personal property, but savours of, or rather is a 
part of, the realty. It is true, that to certain purposes and to 
a certain extent, growing or standing corn is considered by 
the common law as personalty. It is liable to be taken and 
sold under execution, and, as between the executor and the 
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heir, it belongs to the executor; and, in each of these cases, 
it is considered as personalty, for the same purpose, that is, of 
subjecting it by ji. fa. to the debts of the owner. In no other 
case does the common law view it as personalty. Our Legis- 
lature, have, for another object, given it the same character. 
{t is made the subject of larceny. Rev. Stat. ch. 34, sec. 24. 
For no other purpose, either civil or criminal, is that charac- 
ter impressed upon it by the act referred to. And, assuredly, 
it is not in the power of this court to make the act criminal, 
to any other or different purpose. It was objected, by the de- 
fendant, that the indictment charges the cutting and destroy- 
ing of standing corn, Were this an indictment under the sta- 
tute for stealing, the distinction between growing corn and corn 
standing and unsevered from the earth, might be a very im- 
portant one. In this case for the reasons before given, it is 
not. The judgment must be arrested. 


Per Curiam, Ordered to be certified accordingly. 


THE STATE ts. WASHINGTON H. THOMAS. 


Where a woman has been examined on oath, uhder the Bastardy Act, before 
two justices, and one of them omits to sign the examination, the court, to 
which the proceedings are returned, may permit the justice ‘hen to sign the 


examination. 
The ease of the Stale v. Ledbetter, 4 Ired. 242, cited and approved. 


Appeal from the Superior Court of Law of Granville coun- 
ty, at the Spring Term, 1845, his Honor Judge CatpweELt 
presiding. 

The defendant was charged on oath, before Peterson Therp 
and J. Hester, two of the justices of the peace for Granville 
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County, where all the parties lived, by Martha Day, a single June, 1845 


woman, with being the father of her bastard child. Where- 
upon, a warrant was issued against the defendant, to bring 
him before the examining magistrates, and upon his appear- 
ance, he was bound over tothe County Court. Upon the re- 
turn of the papers, a motion was made by the defendant, 
through his counsel, to quash the proceedings, for the reason, 
as set forth in the record—“ that the examination of the wo- 
man, although appearing on its face, to have been taken be- 
fore two justices, was signed by one only, the other having for- 
gotten to sign it, at the time.” This motion was refused, and 
the magistrate, who had so neglected his duty, being in court, 
was, on motion of the officer prosecuting in behalf of the 
State, then permitted to sign the examination. An issue was 
made up, in the County Court, and being submitted to a jury, 
a verdict was returned in favor of the State, and upon judg- 
ment being rendered, the defendant appealed to the Superior 
Court, where the issues were again tried, with a similar re- 
sult, and the defendant appealed to the Supreme Court. 


Attorney General for the State. 
No counsel in this court for the defendant. 


Nasu, J. No counsel appears here to represent the defen- 
dant, and we are not informed, on what ground he expects 
the aid of this court. The record does not show us, that in 
the Superior Court any objection was made by the defendant, 
except as to the fact of his being the father of the child, sworn 
to him by Martha Day. With this question, we have nothing 
to do, the jury have decided it, and we cannot disturb their 
verdict. We have carefully looked through the record, and 
perceive but one question, presented by it, and that is the per- 
mission given to the magistrate, in the court, then to sign the 
examination, taken before him and the magistrate, whose sig- 
nature was affixed. Unfortunately for the defendant, if this 
be the only question upon which he has brought his case 
here, the question is no longer an open one. At June Term, 
1844, of this court, the very question was presented, in the 





State 
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Thomas. 
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June, 1845 case the State v. Ledbetter, 4 Ired. 242. The Bastardy Act, 





State 
v. 


~as itis termed, requires all examinations, to charge a man 
with being the father of a bastard child, to be taken within 


Thomas. three years after the birth of the child. Rev. Stat. ch. 12, s. 


6. In that that case, the examination did not upon its face 
show the fact. Upon the return of the proceedings to the 
County Court, a motion was made to quash them for that de- 
fect, which was refused. The Supreme Court say, “upon 
the refusal to quash, the party might submit to an order of fil- 
iation, and then take the case to the Superior Court by a cer- 
tiorari. But, we think likewise, a direct appeal from the re- 
fusal of the County Court to quash, is a convenient and pro- 
per method of proceeding.” An appeal, in that case, was ta- 
ken to the Superior Court, with the examination still so de- 
fective, where the proceedings were quashed. The court in 
commenting on the case say, “If, indeed, the supposed father 
moves the County Court to quash, for any defect, which may, 
consistently with the truth, be supplied at the instance of the 
State, itis competent to allow the necessary amendment.” 
That is precisely the case here. The only defect, to which 
the attention of the County Court was drawn, was the ab- 
sence of the signature of one of the examining magistrates 
to the examination. That the amendment allowed was ac- 
cording to the truth, is verified by the record itself, and the 
court had full power to allow the amendment. 

When the case appeared in the Superior Court, the exami- 
nation was complete, and the verdict of the jury has fixed 
the defendant as the father of the child. 

There is no error in the judgment of the Superior Court, 
and it must be affirmed. 


Per Curiam, Ordered to be certified accordingly. 
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Where a road has been used by the public for twenty years, without obstruc- June, 1845 


tion or hindrance, a grant from the owners of the land, over which the road- 


passes, may be presumed. 
Where a person, who occupies a tract of land, over which a public road runs, 
keeps up a fence across the road, though he did not originally erect it, he is 


liable to an indictment for a nuisance. 
The cases of The State v. Marble, 4 Ired, 318, and The State v. Pollok, 4 Ired. 


303, cited and approved. 


Appeal from the Superior Court of Law of Macon County, 
at the Spring Term, 1845, his Honor Judge Man y presi. 
ding. 

The defendant was indicted for the obstruction of a road in 
Macon County, leading from Franklin towards the Tennessee 
line. A witness was called to testify, that he had lived near 
the road for 15 years, aud during that time it had always been 
used as a public road, and that it was reputed to have been so 
used from its first construction. The nature of the soil ren- 
dered it difficult for the witness to make up any accurate opin- 
ion of its age, but he thought it might have been used for 10 
years or more, before he knew it, or it might have been only 
five. Another witness testified to the same in substance. 
The evidence further established, that the defendant was res- 
ident upon, and the owner of, a plantation, over which the 
road ran, and that his servants, when he was not actually pre- 
sent, constructed a fence in the road, so as to prevent the pas- 
sage thereon. 

It was objected by the defendant’s counsel that he could not 
be convicted : Ist. Because the road was not sufficiently shewn 
to be a public road ; 2dly. Because he was not present at the 
construction of the nuisance. 


The court instructed the jury, that it was not necessary, in 
all cases, to shew a proceeding in court, for the purpose of 
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June, 1845 laying off and dedicating a road for the public use ; that, if it 


State 


v 
Hunter. 


had been, in point of fact, used by the public for 20 years or 
more, it would be sufficient. A grant from the owner of the 
land might be presumed after that lapse of time. And it was 
submitted to them to inquire, from the evidence, whether the 
road had been used that length of time as a public road, with- 
out obstruction by the defendant or any, under whom he 
claimed. On the second point, the court told the jury, that 
the defendant might be convicted, although he was not pre- 
sent, aiding or assisting in the erection of the nuisance, pro- 
vided they should find from the evidence, that he had either 
commanded it to be done, or, after it was done, had kept it 
up, using the field for the purpose of agriculture, and continu- 
ing the fence around it for that purpose. 

The jury found the defendant guilty, and, judgment hav- 
ing been pronounced accordingly, he appealed to the Supreme 
Court. 


Attorney General for the State. 
No counsel for the defendant in this court. 


Danie, J. The court charged the jury, that, if the road 
had been, in point of fact, used by the public, without ob- 
struction or hindrance for twenty years or more, a grant from 
the owners of the land, over which the road ran, might be 
presumed after that lapse of time. This part of the charge, 
we think, was correct ; and it was as favorable to the defend- 
ant as he had any right to expect. State v. Marble, 4 Ired. 
318. Secondly, the court charged the jury, that, if the de- 
fendant had either commanded the nuisance to be erected, or 
after it was done, he had kept it up, using the field for agri- 
culture, and continued the fence around it for that purpose, he 
was guilty. This part of the charge, we think, was also cor- 
rect. In the case of the State v. Pollok, 4 Ired. 303, the pro- 
prietor of the land (where a gate had unlawfully been erected 
across a public road) sold it to A. who never actually entered 
into the land, but leased it to others as his tenants, who kept 
up the gate. T'his court said, that the tenants who used the 
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gate by keeping it closed and impeding the travel, were no June, 1645 
doubt guilty. ‘The judgment must be affirmed, and this opin- 
ion certified. 


Per Curiam, Ordered to be certified accordingly. 


STATE ts. WILLIAM G. DEBERRY. 


It is only when the act or acts done by a person, or the omission to act by one, 
who ought to act, operate to the annoyance, detriment or disturbance of the 
public at large, that the offender is liable to indictment at the common law. 

A single act of drunkenness, though it be in the presence of a crowd, is not 
indictable, if the persons assembled were not thereby annoyed or disturbed. 


Appeal from the Superior Court of Law of Montgomery 


County, at the Spring Term, 1845, his Honor Judge Pear- 
Son presiding. 

The indictment in this case charged, that, the defendant 
“on, &c. in the county of Montgomery, did become drunk 
and intoxicated with spirits, and being so drunk and intoxica- 
ted, did go out and exhibit himself in the streete of Lawrence- 
ville, during the sitting of the Superior Court of Law for the 
county of Montgomery, in the town of Lawrenceville, the 
good citizens of the State being then and there assembled for 
the transaction of business, and passing and repassing, &c. 
and in the presence of the said citizens, did then and there so 
exhibit himself, and in the hearing of the said citizens, did 
then and there in a loud voice curse and swear, and use divers 
profane and blasphemous expressions, and take in vain the sa- 
cred name of the Almighty, to the eommon nuisance, &c.” 

The defendant having pleaded not guilty, the jury on the 
trial found the following special verdict : 
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June, 1845 





State 


Vv. 
Deberry. 
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“The jury find that the defendant, on the first day of 
March, 1844, in the county of Montgomery, during the sit- 
ting of the Superior Court of Law for that county, at Law- 
renceville, became drunk and intoxicated with spirits ; thathe 
was not so drunk as to be unable to walk or to stagger, but it 
was apparent from his conversation, looks and gestures, that 
he was excited by, and laboring under the effects of, spirits; 
that, in this condition, he went to a cart, standing on or near 
the edge of one of the public streets, where some twenty or 
thirty persons were assembled, talking and drinking, and in 
their hearing abused the judge, then holding the court, in a 
vulgar manner, and also abused the grand-jury. He then 
went off, but afterwards returned to the cart and repeated 
what he had before said. His tone of voice was louder than 
is usual in conversation between two persons, but was not so 
loud as to be heard at a greater distance than twenty or thirty 
steps, although the persons there, if thay had listened, could 
all have heard him. ‘The people there assembled were not 
disturbed in their business or conversation by what he said, 
and did not assemble nor draw up around him, but his lan- 
guage excited no particular attention among the by-standers. 
It was one hundred yards from the place, where the court was 
sitting, and did not disturb the business of the court. And 
whether upon these facts, the defendant is guilty, &c.” the ju- 
ry submit to the court. 

The court being of opinion, that the facts, found in the 
special verdict, did not amount in law to a common nui- 
sance, and did not sustain that allegation in the indictment, 
a verdict of not guilty was entered; and judgment for the 
defendant being rendered, the Solicitor for the State appealed. 


Aitorney General for the State. 
No counsel in this court for the defendant. 


Dantet, J. The special verdict in this case found is, that 
the defendant was slightly intoxieated one day, near a public 
street in the town of Lawrenceville, during the sitting of the 
Superior Court. He was a hundred yards from the court- 
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house, and did not disturb the court. For this act of drunk- June, 1845 


enness, he might have been, by force of the act of assembly, 
fined twenty-five cents by a judgment of a justice of the 
peace. It is also found by the verdict, that the defendant, at 
the same time and place, made use of profane language, curs- 
ing and swearing, and also abusive and vulgar language, when 
he was speaking about the judicial conduct of the judge then 
holding the court, and also the grand-jury. The defendant 
was liable, under the act of assembly, to a conviction before a 
justice, and to have been fined twenty-five cents “for every 
oath or curse.” But, it is only when the act or acts done by 
@ person, or the omission to act by a person, who by law 
ought to act, operate to the annoyance, detriment or disturb- 
ance of the publie at large, that the offender becomes amena- 
ble to the public by way of indictment at common law. So 
far from either of the two facts found by the verdict, or both 
combined, coming up to the above definition of a public nui- 
sance, the verdict expressly finds, that the people were not 
disturbed in their business or conversation by him. There 
are many immoral acts and vicious conduct of persons, which 
bring down the indignation of every virtuous man, in regard 
to which the legislature have not thought society would be 
much aided by having the delinquents indicted ; they are left 
to the correction of the religious and moral influence of soci- 
ety itself. We think that the judgment was right,and so it 
must be certified. 


Per Curiam, Ordered to be certified accordingly. 


47 


State 


v. 
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THOMAS DEAVER vs. JAMES KEITH, & AL. 








June, 1845 Under the attachment law, a judgment, taken against a defendant, who has 
— — or some of whose property has not been attached, is utterly 
void, 

Where a note payable in specific articles has been given by A. to B., then as- 
signed to the defendant in the attachment, and afterwards by him twansferr- 
ed to C., who is summoned as a garnishee, this note is not the subject of at- 
tachment in the hands of C.and he is not bound on his garnishment to an- 
swer for its value. 

{n no ease, where the claim of the defendant against the garnishee, in a suit 
by attachment, rests in unliquidated damages, can the demand be attached. 

The cases of Armstrong v. Harshaw, 1 Dev. 189. Hightower v. Murray, 1 Hay. 
21, and Hugg v. Booth, 2 Ired 228, cited and approved, 





Appeal from the Superior Court of Law of Buncombe 
county, at the Fall Term, 1844, his Honor Judge Battie 
presiding. 

The case presented by the record is as follows: The plain- 
tiff took out an attachment against one James Keith, an ab- 
sconding debtor, returnable before a single magistrate. ‘This 
attachment is dated the 10th November, 1836. On the 12th 
of November, a notice is issued, by the plaintiff, ‘Thomas S. 
Deaver, to John A. Sorrell, summoning him as a garnishee in 
the case. And on the 2lst of November, another notice for 
the same purpose is issued by John G. Blackwell, a constable, 
to the same John A. Sorrell, to appear on the 26th November, 
before one Hunt, a justice of the peace. Those notices are 
endorsed by the constable as follows: “ Returned a true copy 
of the within by me, J. G. Blackwell.” The magistrate, Mr. 
Hunt, dismissed the proceedings on the day of trial, the 26th 
November. And the plaintiff appealed to the County Court. 
And at the February Sessions, 1837, of the court, being the 
return Term, an order was made, directing a scire facias to 
be issued to Joseph M. Rice, the administrator of Sorrell, he 
having died in the mean time, “to make him a party to the 
suit as defendant.” At the February Term, 1839, the court 
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ordered publication to be made against Keith, as a non-resi Jue, 1845. 
dent, for six weeks. And publication was made, agreeably to TD over 
the order. At the February Term, 1840, the suit was, by or- _v. 
der of the County Court, dismissed, and an appeal taken by — 
the plaintiff to the Superior Court. In this court, at the Sep- 
tember Term, 1842, the cause was submitted toa jury, but 
without any pleas, and against both, when the jury returned 
a verdict against Keith. The court gave judgment in favor 
of the plaintiff against James Keith, for the amount of the 
claim against him, and judgment in favor of Rice, as the ad- 
ministrator of Sorrell, upon the ground that Sorrell owed 
nothing to Keith. At the same Term of the Superior Court, 
an order was made, that J. M. Rice shall be summoned, to shew 
whether he has in his hands any property belonging to James 
Keith. The notice issued to him, as the administrator of 
John A. Sorrell, and, in the character of such administrator, 
he rendered his garnishment, in which he stated, that, “as 
administrator of John A. Sorrell, he has collected acertain note 
for the amount of $170 in trade, for which in cash he receiv- 
ed $108; that this note was made by one William R. Gilles- 
pie to one Stephen Griffiths, and was assigned by him to one 
James Keith, who assigned it to John A. Sorrell, among whose 
papers, after his death, it was found, &c.” Upon this state of 
facts, the issues, whatever they may have been, were tried at 
the September Term, 1844. The presiding judge gave judg- 
ment against the plaintiff, and he appealed. 





Francis for the plaintiff. 
No counsel for the defendant in this court. 


Nasu, J. Wecannot perceive, with what propriety his 
Honor could have given any other judgment. In fact and 
in truth the cause was out of court, both as it respected Keith, 
the defendant in the action, and Sorrell, the garnishee. The 
judgment against Keith, obtained in the Superior Court at the 
September Term, 1842, was an entire nullity. He was not 
in court, either by his person or his property. The record 
shows, that he was not an inhabitant of this State, and no pro® 
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Jane, 1645. perty of his had been attached, to answer as a foundation for 
Deaver “2Y proceedings against him. The judgment against him, 
v___ then, was not merely voidable, but was absolutely void.— 
anes Armstrong and another v. Harshaw, 1 Dev. 189. If it were 
not so, the first principles of justice would be violated. An 
individual might be stript of his property, without being heard 

or having an opportunity to be heard, or driven to expensive 
litigation to maintain his rights. In this case, Keith was not 

and never had been in court. The attachment is only intend- 

ed to compel an appearance. Hightower v. Murray, 1 Hay. 

21. At the time this singular judgment was obtained against 
Keith, the court gave judgment in favor of Joseph M. Rice, 
asthe administrator of John A. Sorrell, that he, Sorrell, at 

the time he was summoned as a garnishee, and when he made 

his garnishment, was not indebted to James Keith, and had 

not in his hands any property or effects of said Keith, liable 

to the attachment. ‘The cause would then have been entirely 

out of court, but for an order made simultaneously, that no- 

tice should issue to Joseph M. Rice to answer as garnishee, as 

to his indebtedness to Keith. A notice was issued to him, and 

he was summoned in his character as administrator of Sorrell, 

to make his garnishment. He answered, that, among the pa- 
pers of his intestate, he found a note originally given or made 

by one Gillespie, to a man of the name of Griffiths, for a cer- 

tain sum of money to be discharged in trade, in other words 

to be discharged in specific articles, which note had been as- 
signed to Keith, and by him to Sorrell. As administrator of 
Sorrell, Rice was not bound to answer asa garnishee. He 

had already in this case had a judgment pronounced in his 
favor, that his testator neither owed Keith any thing, nor had 

he any property or effects of Keith in his hands, and this 
judgment was pronounced in relation to this identical Gilles- 

pie note, and was at that time, and still is, in full force and 
unreversed. ‘There is, however, another objection to the pro- 
ceedings in this case, so far as Rice, the garnishee, is concern- 

ed, or as he is concerned in his representative capacity. It is 

not pretended that either Sorrell or Rice had any thing in 
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their hands as the property of Keith, except the Gillespie June, 164s: 


note. That note was not an assignable instrument, not being for 
money absolutely, but for so much money to be discharged in 
trade. Was it the subject of attachment? We think it was 
not. The case of Hugg and Bell against Booth, 2 Ired. 
282, contains a full statement of the doctrine on this subject. 
By the act of 1777, no provision is made for the case, where 
the garnishee is indebted for specific articles. This omis- 
sion is supplied by the act of 1793. This act provides— 
“‘ When a garnishee shall declare that the money or specific 
articles, due by him, will become payable or deliverable by 
him at a future day, &c.” The act leaves us in no doubt, as 
to the nature of the obligation for the delivery of the specific 
articles, embraced and meant by it. It is confined to the obli- 
gation or assumpsit of the garnishee himself to the defendant 
in the attachment, either to pay a particular sum of money in 
specific articles, or absolutely to deliver a certain quantity of 
specific articles, as a horse or cow, or a hundred bushels of 
corn. In either case, debt would lie at the common law, if 
the obligation was not complied with. And in no case, where 
the claim of the defendant in the action against the garnishee 
rests in unliquidated damages, can the demand be attached. 
This principle is fully established by the case last cited. ‘The 
instrument, upon which this question arises, was not given by 
either Sorrell or Rice to Keith, but was given by Gillespie, 
and came by assignment to Keith, and by him to Sorrell. It 
is not therefore such an obligation for the delivery of specific 
articles, as comes within the attachmentlaw. Neither Keith 
nor Sorrell had any title in law to it, and neither could main- 
tain any action on it in hisown name. When Rice received 
the money on it, he received it not for the use of Keith, but 
as administrator upon the estate of Sorrell, for the use of his 
estate, or for the use of Griffiths. But the estate of Sorrell 
was already discharged, by a judgment of that court, and in 
the same case, from all liability to the plaintiff on account of 
Keith. Qua-cunque via data, therefore, the judge who tried 
the cause, was guilty of no error in setting aside the verdict of 


Deaver 


v 
Keith. 
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June, 1845.the jury, and giving judgment for Rice, which put the whole 





“cause out of court. 


Per Curiam, Judgment affirmed. 


WILLIAM W. BATTLE ts. EVAN 8S. HOWELL. 


The court takes nothing for a declaration but a declaration ; and takes no no- 
tice of any practice to the contrary, farther than that the knowledge of such 
an understanding between the parties or their attorneys, in a particular 
case, may induce the court, in which the suit pended, to be very liberal in 
allowing the attorney of the successful party to make up the record, after 
the trial, in respeet to the pleadings as well as the other matters, so as to 
effectuate the justice of the case, as it appeared im truth to be on the trial. ; 


Appeal from the Superior Court of Law of Haywood coun- 
ty, at the Spring Term, 1845, his Honor Judge Manty pre- 
siding. 

This was an action for slanderous words spoken. It is 
stated, in an exception taken by the defendant, that the plead- 
ings were not drawn out at large before the trial, but that by 
consent of the attorney an incipitur was filed instead of a dec- 
laration, and a memorandum entered on the docket, instead of 
the pleas, as follows: “ General issue, statute of limitations.” 
The memorandum by the plaimtiff’s attorney was in these 
words: “That the defendant said of the plaintiff ‘he swore 
to a false account. He swore to a false account against me. 
He raked up a false account and swore toit againstme. He 
is a dangerous man, and raked up a false account against me, 
and swore to it’—being a charge of perjury, with the neces- 
sary inuendoes, and in the different forms.” 

On the trial it was objected on the part of the defendant, 
that the memorandum of the words was not sufficient, be- 
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cause it did not contain a colloquium and proper inuendoes. June, 1845. 


On the part of the plaintiff it was contended, that this was 
according to the practice, when a formal declaration was not 
required before the trial. The court permitted the trial to 
proceed; and, upon the evidence, the jury found for the 
plaintiff on all the issues, as if they had been formally joined. 
The plaintiff’s attorney then had the record made up in due 
form, inserting therein a proper declaration, and he entered a 
judgment according to the verdict. From that the defendant 
appealed. 


Badger for the plaintiff. 
Francis for the defendant. 


Rurrin, C. J. Whether the memoranda, which were de- 
livered and accepted instead of the declaration and pleas, con- 
formed to the practice or not, the court does not undertake to 
determine. If there be any practice upon the point, itisa 
practice, not established by the court, but by the attorneys, 
and it is entirely between them. The court takes nothing for 
a declaration but a declaration; and takes no notice of any 
practice to the contrary, farther than that the knowledge of 
such an understanding between the parties or their attorneys, 
in a particular case, may furnish an inducement to the court, 
in which the suit pended, to be very liberal in allowing the 
attorney of the successful party to make up the record, after 
the trial, in respect to the pleadings as well as other matters, 
so as to effectuate the justice of the case, as it appeared in truth 
to be on the trial. If the defendant’s attorney was not satis- 
fied with the memorandum, as a declaration, he had nothing 
to do but to require a declaration. But, declining to do that, 
he insisted that the court should determine, whether the in- 
cipitur, as such, was good, according to the understanding 
between the attorneys themselves, which was a thing with 
which the court had nothing to do, and, legally, could have 
nothing to say. 

Still less can this court-act upon any such ground. Asan 
appellate tribunal, our view of the pleadings is restricted to 


Battle 


v. 
Howell. 
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Jane, 1845 the record as made up. According to the transcript sent here, 

~~ the plaintiff did file a declaration, with a proper colloqui- 
um touching a judicial proceeding before a justice of the 
peaee, upon a warrant between the present parties, and the 
examination of the plaintiff as a witness upon the trial there- 
of under the book debt act, with inwendoes, pointing the 
words of the defendant to the plaintiff, and an averment that 
he intended thereby to charge the plaintiff with having com- 
mitted the crime of perjury on his examination. 'To thedec- 
laration in the record, the defendant’s counsel here takes no 
exception ; and, indeed, he admits that none can be taken. 
Therefore, as it appears to this court, every thing was regu- 
lar from the beginning ; and there was no ground in fact for 
the objection taken in the Superior Court for the defendant. 
Consequently, the judgment must be affirmed. 


Per Curiam, Judgment affirmed. 





SAMUEL J. WHEELER vs. PHILIP DUNN. 


When upon a contract for work to be done, the party who is to do the work 
agrees to be answerable for lost time, the demand for this lost time is in the 


nature of unliquidated damages, and cannot be set off; but when the party 
afterwards acknowledges in a letter how much he owed for such lost time, 


indebitatus assumpsié may be brought for it. 


Appeal from the Superior Court of Law of Lincoln County, 
at the Spring Term, 1845, his Honor Judge Barxey presi- 
ding. 

The ease was, that the defendant had been in the employ- 
ment of the plaintiff, and that it was the understanding or 
agreement of the parties, that the former should make up to 
the latter the time he should lose. Upon the termination of 
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the service, the defendant sued the plaintiff for the work done, June, 1645. 
and recovered a judgment, which Wheeler paid. This ac- Ser 
tion, by warrant, is brought by the plaintiff to recover the on 
value of the time that was lost by the defendant during his ~“"”” 
employment. The defendant, among other things, pleaded 
set off and former judgment. ‘The only evidence produced 
by the plaintiff, was the record of the case, in which Dunn, 
the present defendant, sued the present plaintiff, and a letter 
from the former to the latter. In the suit Dunn against 
Wheeler, the latter pleaded a set off, and filed his account, 
containing many items of articles furnished Dunn, and money 
paid him; which account is set forth in the record. Dunn 
obtained his judgment at November Term, 1840, of Hertford 
County Court, and the letter of Dunn to Wheeler is dated 
January, 1841. In this letter Dunn writes: “ Yours of the 
20th December is at hand. You say you were surprised I 
had sued you ; if you recollect you told me tosue you. I 
told you at the time 1 did not wish todo so. The bill I let 
you have of work done, amounted to $146 18—what1 re- 
ceived, lost time, board at Carters while I was sick, amounted 
to $41 49, besides the $10 bill 1 got since that, reduced my 
account to $95, with interest ; I would prefer it should be sent 
by mail.” The defendant introduced no testimony, but relied 
upon the account exhibited by the plaintiff, to show that the 
claim of Wheeler against him for time lost had been settled 
in the former suit. It was urged by him, that the sum of 
eight dollars paid Carter for board, and the $10 charged as 
cash in Wheeler’s account, were offered as sets off upon the 
trial in Hertford County Court, and could not be recover- 
ed in this action, and that there was evidence of a set off, 
for time lost. The jury were instructed, that the letter 
of the defendant was evidence, that the defendant was indebt- 
ed to the plaintiff $51 49, unless the same had been allowed 
Wheeler in the former suit, or had been offered by him as a 
set off and passed on by the jury, and that the account exhibited 
by him was evidence that the money paid Carter and the $10’ 
paid Dunn had been offered by him, under his plea, and 

48 
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June, 1845 could not be recovered ; but that there was no evidence of 
Wheeler 28Y set off for loss of time, and that the plaintiff was entitled 


v. 
Dunn. 


to recover the amount of his claim, deducting those two items. 
The jury returned a verdict for the plaintiff. 

The defendant moved for a new trial upon two grounds: 
ist. That there was evidence of a set off, for loss of time, as 
well as for the money paid Carter, and the money paid Dunn. 
2nd. That loss of time sounded in damages, and could not 
be set off, and if any recovery could be effected in this case, 
it could not be by warrant. 

Judgment being rendered for the plaintiff, the defendant ap- 
pealed. 


Tredeli for the plaintiff. 
Alexander and Boyden for the defendant. 


Nasu, J. We perceive noerror inthe charge. The only 
contest between the parties is, as to the time lost. The case 
sufficiently shows, it was part of the contract, that Dunn, the 
defendant, should account for the time he should lose. This 
is evidenced by Dunn’s letter, and is indeed admitted by the 
defence in claiming, that a charge for it was contained in the 
account filed by Wheeler in Dunn’s suit against him. We 
are at a loss to perceive, upon what ground the defendant can 
contend, there is any evidence, that the time lost by Dunn 
had constituted any portion of the set off, claimed by Wheeler 
in that suit. The only evidence in the case, is the letter of 
the defendant and the record of the suit in Hertford. It is 
impossible to read the former, without seeing at once, that the 
judgment against Wheeler had been obtained without allowing 
for the time lost,and in the aecount filed there is no such charge. 
We rather agree with the defendant, in his second objection, 
that for the time lost Dunn was answerable in damages, which, 
at the time of the trial were unascertained, and could not be 
given in evidence, as a set off. We think, therefore, the pre- 
siding judge was entirely justified in telling the jury, there 
was no evidence that the charge for the time lost was offered 
to the jury asa set off on the former trial. We entirely agree 
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with his Honor, that the letter of Dunn was evidence to the June, 1845 
jury of what was due from him for the time lost by him. He Wheeler 


says, “my account against you for my work was $146, and 
after deducting what I received, lost time and money paid 
Carter, which amounts to $41 49, besides the $10 received 
since, my account against you is $95.” This letter is written 
after the judgment is obtained against Wheeler, in Hertford 
County Court, and in reply to one written by him, complain- 
ing of the suit, as the defendant in his answer says. We are 
inclined to think it complained of more than simply being 
sued for a just debt, and, if exhibited, wouid have shown that 
be was also dissatisfied with the amount recovered. Be this 
as it may, we consider this letter as containing a sufficiently 
distinct admission, on the part of Dunn, not only as to his li- 
ability to account with Wheeler, for the time he had lost, but 
also that it had not been allowed him in the previous suit, 
No other construction can be placed upon it. It further, suf- 
ficiently for the plaintiff’s purposes, ascertains the amount 
due. What therefore might have been, and, for aught that 
appears to us, was, at the trial of the suit Dunn against 
Wheeler, unliquidated damages, was no longer so. After the 
writing of this letter, Dunn had himself made that sufficient- 
ly certain, which was before uncertain, and indebitatus as- 
sumpsit could be maintained for the sumdue. That letter 
was evidence to the jury, that the parties had accounted to- 
gether and ascertained the sum due from the defendant for the 
time lost, which the plaintiff had not set off or offered to set 
off in the former action. 
The judgment of the court below is affirmed. 


Per Curiam, Judgment affirmed, 


Duss. 
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JOHN W. TAYLOR & CO. vs. CONSTANT W. BUCKLEY. 


June, 1845 A non-resident creditor cannot, under our attachment laws, attach the proper- 


ty of his debtor in this State, when the latter has not absconded nor remov- 
ed to avoid the ordinary process of law. 
The case of Broghill v. Wellborn, 4 Dev. 511, cited and approved. 


Appeal from the Superior Court of Law of Surry County, 
at the Spring Term, 1845, his Honor Judge Bartey presi- 
ding. 

This was a suit commenced by attachment. The defendant 
pleaded in abatement, that both the plaintiffs and the defendant 
were non-residents of this State, and were residents of another 
government, to-wit, the plaintiffs of New York, and the de- 
fendant of Texas. To this plea, the plaintiffs demurred. 
The court overruled the demurrer and dismissed the attach- 
ment, from which judgment the plaintiffs appealed. 


Boyden for the plaintiffs. 
Morehead for the defendant. 


DaniEt, J. The plaintiffs are citizens of New York, and 
the defendant is a citizen of Texas. In the case of Broghill 
v. Wellborn, 4 Dev. 511, this court said, that a non-resident 
creditor cannot, under our attachment laws, attach the proper- 
ty of his debtor in this State, when the latter has not abscond 
ed nor removed to avoid the ordinary process of the law. It 
is not necessary here to repeat the reasons of the decision in 
that case. The case is in point and supports the judgment 
rendered in the Superior Court, which must, therefore, be af- 
firmed. 


Per Curiam, Judgment affirmed. 
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FROST, TOWNSHEND AND MENDENHALL vs. JOHN A. ROW- 
LAND. 


A return of a sheriff toa fi. fa. that “ he had made a levy on personal proper- June, 1845 


ty and taken a forth-coming bond, but had not sold it, that the obligors did 
not deliver the property on the day, and that, after the day, it was too late to 
make a sale,” is not such a “due return” of the process as will exempt the 
sheriff from amercement. 

The act, allowing the sheriff to take a forth-coming bond, operates only be- 
tween the sheriff and the debtor and his sureties. The creditor is left to all 
his rights and remedies against both the debtor and the sheriff. 


Appeal from the Superior Court of Law of Robeson Coun- 
ty, at the Spring Term, 1845, his Honor Judge Pearson 
presiding. 

The defendant was the sheriff of Robeson county, and the 
plaintiff delivered to him, three months before the return day, 
awrit of fieri facias on a judgment, recovered by them in 
the Superior Court against one MacLean. The defendant 
returned the same, that he had levied it on certain property, 
therein mentioned, “ but that he had not sold it and made the 
money, because he had taken a forth-coming bond, and the 
property was not delivered at the day, and that, after that day, 
it was too late to make a sale.” On this return, the plaintiff 
moved for an amercement nisi of $100, which the court or- 
dered ; and this is a scire facias to the defendant to shew 
cause. 

The counsel for the defendant insisted, that his return was 
“a due return,” inasmuch as he was authorised to take a 
forth-coming bond, and he was, therefore, in no default, and 
might return the truth of the case. But the court made the 
erder absolute, and the defendant appealed. 


No counsel for the plaintifis. 
Strange for the defendant, submitted the following argu- 
ment: 
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June, 1815 st. The proceedings under the act, 3lst. chap. Rev. St. 


Frost 


Vv. 
Rowland. 


~ sec. 61, is a penal proceeding ; and for the very same thing in 
the very same section, the sheriff is declared liable to indict- 
ment and punishment criminally. But the 17th sec. ch. 45, 
Rev. Stat. authorizes the sheriff to take forth-coming bonds, if 
he permits the property to remain in possession of the defend- 
ant in execution. And was it ever heard of, that/an act of 
assembly should legalize a bond taken for the very act for 
which the person to whom it was payable was subject to in- 
dictment, and proceeding against for a penalty? Surely not. 
But it is said, that the statute authorizing the forth-coming 
bond, goes on to declare that the sheriff should still be liable 
in all respects to the plaintiff’s claim. That this means civil 
liability only, to-wit, his action for the amount of the debt, 
&c. is evident: Ist. From the incongruity already mentioned 
of authorizing an act, and then holding the person criminally 
responsible for it. And, secondly, that the reservation never 
could have intended to apply to the amercement ; for the act 
in which the reservation is found, was passed in 1807, and 
the act authorizing amercements, not until 1821. _ It is said, 
that the bond of indemnity is his reliance, and to that he 
must look for recompence for all his losses, whether by amerce- 
ment or otherwise. And can this be so? Will the law pro- 
vide indemnity for a man for that which she punishes crimi- 
nally for doing? In support of this position, some have sup- 
posed that the case of Denson v. Sledge, 2 Dev. 136, may be 
relied, but that case has nothing to do with the question far- 
ther than it contains an obiter dictum, intimating that the 
sheriff, notwithstanding the act authorizing him to take a forth- 
coming bond, remains subject to all his former civil liabilities, 
and that is not denied by us in this case. 

2nd. Besides, what was the object of the act authorizing 
amerceiments ? he causes for which a sheriff may be amerc- 
ed, are declared in the act to be, neglecting truly to execute 
and return all process to him directed. Now, has he in this 
case neglected to return the process? No; he is amerced 
because of the nature of that return. Has he failed to exe- 
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cute the process? No; he executed as far as the law required June, 1845 


him to execute it, and only stopped where the law authorized — 


him to stop; and having stopped there, when he would take 
the next step, he was prevented by circumstances over which he 
no longer had control from proceeding farther. He has then 
neither neglected to execute the process, nor to return it. And 
the only remaining question is, can he be amereed when he 
returns process, beeause of the insufficieney of the return ? 
I admit that both the language of the act and decisions made 
under it, render the sheriff liable for the insufficiency of the 
return, as for uot making return at all ; and when we come to 
enquire into the reason of the thing, it appears to me it will 
establish the sufficiency of the present return. ‘The mischief 
before our statute of amercements was, that much collusion 
might exist between the sheriff and defendants in execution ; 
and indeed, the sheriff had vast opportunities of wronging the 
plaintiff, without even the poor excuse of favoring the defend- 
ant in execution. For want of a return on the execution, the 





_— 
Rowland. 


plaintiff was kept in the dark as to the true condition of the © 


his claim. He knew not whether to renew his execution 
by alias, by venditioni exponas, by capias ad satisfacien- 
dum, or how; or whether the sheriff had rendered himself 
liable ; or if liable, in what way. And if he proceeded against 
him in any way, there was great difficulty in bringing out the 
facts to shew his liability. The act, therefore, was passed to 
compel the sheriff under the penalty of fine and indictment, 
to furnish to the plaintiffs, at each time, information as to the 
condition of his claim, and such evidence as would be suffi- 
cient to charge himself, if he was in fact liable. ll this the 
defendant has done, and in that complied with the letter and 
spirit of the act. 

3rd. The act provides, unless he can shew sufficient cause 
for his failure, tothe court next succeeding such order. This 
is a further explanation of the object of the act, and shews 
that the defendant should never have been amerced even here. 
Sufficient cause for what? Why, either for not executing the 
process, or not making due return. The execution of the 
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June, 1845 process is the gist of the matter. For that, he had shewn suf- 


Frost 


Vv 
Rowland. 


ficient cause in his return that he had in fact executed it as far 
as he could ; and as far as he had not, furnished a sufficient 
excuse, so far as this criminal liability is concerned, in his 
having shewn to the defendant a lenity countenanced by act 
of assembly, and that the defendant had abused the trust re- 
posed in him. As to the return, he had made it. It must be 
sufficient, for it was the only one he could make—it was the 
only one consistent with the truth, and surely there can be no 
punishment where there is no mala fides, and here the mala 
fides would have been in making any other return than just 
the one he had made. 


Rurrin, C. J. The judgment must be affirmed. It is 
not disputed that the return was no answer to the writ at com- 
mon law. ‘Therefore, the amercement was proper under the 
acts of 1777, c. 118, s. 5, and of 1821, c. 1110, standing by 
themselves. But it was contended, as the act of 1807, Rev. 
St. c. 45, s. 17, makes it lawful for a sheriff to leave property 
in the debtor’s possessicn and to take a forth-coming bond, 
that it follows he may return that matter as his excuse for not 
selling the property and bringing in the money. Even if that 
were true, this return would be radically defective, in not set- 
ting forth the bond as to the obligors, penalty, and the partic- 
ular effects mentioned in it, and the day for their delivery : 
so that it might be seen that a proper and effectual bond had 
been taken. But the whole position is, in the opinion of the 
court, erroneous. The purpose of the act of 1807 was mere- 
ly to declare such bonds valid, notwithstanding they are 
given as indemnities to the sheriff, for postponing the execu- 
tion of his writ. The act operates between the sheriff and 
the debtor, and his sureties, and between them alone. The 
creditor is left to all his rights and remedies against both the 
debtor and the sheriff. The act has been always so under- 
stood ; and, indeed, the provision is express, “that the said 
ofticers shall, nevertheless, remain liable as heretofore, in all 
respects, to the plaintiff’s claim.” The creditor has no con- 
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cern with the bond. He is neither bound, nor allowed to take Jane, 1646- 


an assignment of it. It is purely an indemnity to the sheriff; 
and, that it may be an effectual indemnity, both as to the a- 
mount and the period of the recovery on it, the act of 1822 
gives a summary remedy, by motion, for all such damages as 
the officer may have sustained or be liable to sustain. If tak- 
ing a forth-coming bond would exonerate the sheriff from the 
duty of selling, or authorize him to return that matter as an 
excuse, it is obvious, that the creditor would lose his remedy 
by an amercement, and, indeed, could never enforce a sale, 
since the sheriff might take and return such bonds in perpetuo, 
as successive executions should be delivered to him. 

But it was further argued, that, as the act, Rev. St. c. 31, 
s. 61, makes the sheriff subject to indictment as well as to 
amercement, for not duly executing and returning process, 
the amercement ought not to be imposed but for some crimi- 
nal act; and, therefore, not for a thing which the law author- 
ised the sheriff todo. To this argument, there are several 
answers. In the first place, the amercement was first given 
by the act of 1777, of £50 to be paid to the party grieved by 
order of the court on motion. That act neither provided for 
an indictment, nor even fora penalty to be reeovered by any 
person suing for it to his own use, in whole or in part. It 
did not treat the act as an offence against the public, for which 
there should be a proceeding criminaliter, properly speaking. 
But the provision was made for the better administration of 
the law in actions between citizens, and in advancement of 
the justice due to the suitor, by giving to the suitor such sum 
as, it was supposed, would be, in general, a compensation for 
the inconvenience and loss arising from the delay in the dis 
charge of the sheriff’sduty. It was really, therefore, remedial 
in its character, and not to be interpreted with any such strict- 
hess, as is proper in respect to penal statutes, in the ordinary 
sense of those terms. 

Then came the act of 1821, which was rendered necessary 
by several considerations, From the depreciation of the cur 
rency of 1777, the £50 was found inadequate to compensate 
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June, 1845. the party, or to excuse diligence by the officers. Indeed, it 





was known that debtors often prevailed on sheriffs to omit 
doing execution, by paying down to them the trifling fine. 
‘ 'To prevent such scandal to the law and such injury to the 
suitor, the Legislature enlarged the amercement to the party 
grieved to $100. But, as even that might in some cases be 
advanced by the debtor, and it was intended to enforce effect- 
ually the execution of process in all cases, it was added in that 
act, “that said sheriff shall for every such neglect be further 
subject to indictment.” Now, whether the defendant would, 
under the circumstances of this case, be liable on indictment, 
need not be considered. It might probably turn on the good 
faith of his acts and his intentions, as found bya jury. But, 
admitting that he might not be, it does not follow, that he 
ought not to be amerced at the instance and for the benefit of 
the suitor. If the provisions for amercement and indictment 
were parts of one and the same original statute, they would 
not necessarily be co-extensive in their application, as they 
were enacted diverso intuitu. But they are not so to be re- 
garded ; for the first is but re-enacted from a former statute, 
and its remedial character in the first is not lost by its con- 
junction with a new provision in the latter act, which makes 
the defaulting officer further subject to indictment. The 
Legislature did not mean, by creating additional guards against 
official defaults, to diminish the redress to the suitor for his 
private loss, to which he was before entitled. But this is 
placed beyond all doubt by the Rev. St. ch. 109, s. 18; for 
although the Rev. St. ch. 31, s. 61, re-enacts the act of 1821 
simply, and gives both the amercement and the indictment ; 
yet in the 109th chapter, every thing about an indictment is 
omitted, and the acts of 1777 and 1821, are combined and re- 
enacted in respect of the amercement alone: which shews, 
that the amercement is merely a measure of redress for the 
suitor, and, therefore, that he is entitled to it in every case in 
which the officer fails to make “due return” of a writ. 


Per Curiam, Judgment affirmed. 
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THE WILMINGTON AND RALEIGH RAIL ROAD COMPANY 
vs. JOHN A. ROBESON. 


Where the defendant, by an agreement, in which, after reciting that the State June, 1845 
had resolved to take two-fifths of the stock of the corporation, (which isthe 
plaintiff in this suit) when three-fifths had been taken by private individu- 
als, became bound among others to take certain shares of the stock, with 
this proviso, “ Provided, however, that if a sufficient subscription is not ob- 
tained to secure the subscription of the State, within twelve months from 
the let of February, 1837, each of us may, if we think proper, withdraw 
his subscription and be entitled to receive back whatever sum may have 
been advanced thereon within twelve months from the said date”—and 
where the defendant had paid a part of his subscription after the Ist day of 
February, 1838— Held that the defendant was bound to pay the remainder of 
his subscription, unless he could shew that the required amount had not 
been subscribed to entitle the Company to the State’s subscription, and that, 
in consequence thereof, he had elected, within a reasonable time after the 
expiration of the twelve months, to withdraw his subscription. 

A proviso is the statement of something extrinsic of the subjeet matrer of the 
contract, which shall go in discharge of the contrast, and, if it is a coye- 
nant, by way of defeasance. 

A proviso, therefore, need not be stated in a declaration, but, if the defendant 
wishes to avail himself of it, must be averred in his plea. 

In this ease the defendant, by paying a portion of his subscription after the 
expiration of the twelve months, has shewn that he had made his election 
to continue a member of the company. 





Appeal from the Superior Uourt of Law of New Hanover 
County, at the Fall Term, 1844, his Honor Judge BaiLey 
presiding. 

This action is brought to recover from the defendant the 
amount due upon his subscription to the stock of the compa- 
ny. The charter of this company was granted by the legis- 
lature in the year 1838, and in 1835, the capital stock was in- 
creased, and at the session of the legislature, 1836-’37, a joint 
resolution was passed, authorizing the Public Treasurer to 
subscribe for two-fifths of the stock, when three-fifths had 
been taken by private individuals. In consequence of this 
pledge on the part of the State, the books were opened again, 
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June, 1845 and new stock created, and the defendant subscribed for thirty 
Rail RoadSates. ‘The contract between the company and the new sub- 
Company scribers was as follows: after reciting the promise on the part 
Robeson. Of the State to take two-filihs on the condition specified, the 
subscribers take each the number of shares annexed to their 

names, agreeably to the terms of the charter; “ Provided, 
however, that if a sufficient subscription is not obtained, 

to secure the subscription of the State, within twelve months 

from this date, each of us may, if we think proper, withdraw 

his subscription, and be entitled to receive back whatever sum 

may have been advanced thereon, within twelve months from 

this time—February Ist, 1837.” Between February, 1837, 

and February, 1838, the defendant paid several instalments 

on his stock, and one in March, 1838, and was, from time to 

time, notified to pay other instalments, which he neglected to 

do, and this suit was commenced in 1843, to recover the bal- 

ance due on his subscription. The writ issued the 30th day 

of March, 1843. ‘The plaintiffs produced no evidence to 

show, that, within the twelve months, as specified in the arti- 

cles of subscription, three-fifths of the stock had been taken 

by private subscribers, so as to insure the taking by the State 

of two-fifths. The presiding judge was requested, on behalf 

of the defendant, to charge the jury, that the true construc- 

tion of the terms of the subscription was, that, in case the re- 

quisite amount of subscription to the road, to secure the State’s 
subscription, was not obtained within twelve months from 
February the ist, 1837, then the defendant was not bound by 

his subscription, and was entitled totheir verdict. His Honor 

refused so to charge the jury, but instructed them, that, by 

the terms of the subscription, if the State’s subscription was 

not secured, within the twelve months specified, then the de- 
fendant was at liberty, at any time before the Ist February, 

1838, to dissent from his subscription, but not after that time. 

The jury found a verdict for the plaintiff, and the defend- 


ant appealed. 


W. H. Haywood and Iredell for the plaintiff. 
Strange and Warren Winslow for the defendant. 
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Nasu, J. This is not a Case of pleading, but its rules wil] June, 1845. 
throw much light upon the question submitted to our decision. poi) Road 
The instruction prayed for is based upon the supposition, that Company 
the procuring the three-fifths subscription within the twelve an a 
months, was a condition precedent to the defendant’s being 
bound to pay for the stock he took. If it was a condition 
precedent, then the plaintiffs were bound to set it forth in the 
declaration, and aver its fulfilment, or show some cause for its 
non- performance. 1 Chit. PI. 310. tis true that in every 
action upon a contract, whether under seal or by parol, the 
contract must be substantially set forth, that is, it is sufficient 
to show the substance and legal effect; 1 Chitty on Pieading. 

Lent and another v. Pendleford, 10 Mass. Rep. 230. Nor 
is it requisite to set forth more of the contract than the por- 
tion, the breach of which is complained of; 1 Chit.on Plead- 
ing, 299. 4 'Taun. 285. Tempest v. Ranling, 13 Fast. 18. 
In the latter case, Lord ELLENBoRovGH says, “Itis enough 
to state that part truly, which applies to the breach ‘h eomplain- 
ed of, if that, t, which is omitted, do not qualify that which is 
Stated. ” Howell against Richards, 11 East. 638, is to the 


same effect. Ifthe porionof the contract omilied is impor- 


of i enerali S jauce. ‘The pariof | 
ue t. n- 
tract is pot, t ie fuilure to secure—the State’s-subseription 
of two fifths should make void the defendant's liability ; but 
it gives him the right, if he choose to exercise it, of discharg- 
ing himself by withdrawing the subscription within a limited 
time, and demanding the money “. may have paid. The 
failure of ate’s subscripti otdischarge him; he 


must discharge himself. The error pein ont sah 
ing between a proviso. andanexception. A proviso is pro- 


perly the statement of something extrinsic of the subject mat- 


terof the contract, which shall go in discharge of the con- 
tract, and, if it is a covenant, by way of . An ex- 
ception is the taking some part of the subject matter of the 
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June, 1845 and new stock created, and the defendant subscribed for thirty 
Rail Road®ares. ‘The contract between the company and the new sub- 
Company scribers was as follows: after reciting the promise on the part 
Robeson, Of the State to take two-filihs on the condition specified, the 
subscribers take each the number of shares annexed to their 

names, agreeably to the terms of the charter; “ Provided, 
however, that if a sufficient subscription is not obtained, 

to secure the subscription of the State, within twelve months 

from this date, each of us may, if we think proper, withdraw 

his subscription, and be entitled to receive back whatever sum 

may have been advanced thereon, within twelve months from 

this time—February Ist, 1837.” Between February, 1837, 

and February, 1838, the defendant paid several instalments 

on his stock, and one in March, 1838, and was, from time to 

time, notified to pay other instalments, which he neglected to 

do, and this suit was commenced in 1843, to recover the bal- 

ance due on his subscription. The writ issued the 30th day 

of March, 1843. ‘The plaintiffs produced no evidence to 

show, that, within the twelve months, as specified in the arti- 

cles of subscription, three-fifths of the stock had been taken 

by private subscribers, so as to insure the taking by the State 

of two-fifths. The presiding judge was requested, on behalf 

of the defendant, to charge the jury, that the true construc- 

tion of the terms of the subscription was, that, in case the re- 

quisite amount of subscription to the road, to secure the State’s 
subscription, was not obtained within twelve months from 
February the Ist, 1837, then the defendant was not bound by 

his subscription, and was entitled totheir verdict. His Honor 

refused so to charge the jury, but instructed them, that, by 

the terms of the subscription, if the State’s subscription was 

not secured, within the twelve months specified, then the de- 
fendant was at liberty, at any time before the Ist February, 

1838, to dissent from his subscription, but not after that time. 

The jury found a verdict for the plaintiff, and the defend- 


ant appealed. 


W. H. Haywood and Iredell for the plaintiff. 
Strange end Warren Winslow for the defendant. 
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Nasu, J. This is not a case of pleading, but its rules will] June, 1845. 
throw much light upon the question submitted to our decision. poi) Road 
The instruction prayed for is based upon the supposition, that Company 
the procuring the three-fifihs subscription within the twelve en a 
months, was a condition precedent to the defendant's being 
bound to pay for the stock he took. If it was a condition 
precedent, then the plaintiffs were bound to set it forth in the 
declaration, and aver its fulfilment, or show some cause for its 
non- performance. 1 Chit. PI]. 310. [tis true that in every 
action upon a contract, whether under seal or by parol, the 
contract must be substantially set forth, that is, it is sufficient 
to show the substance and legal effect: 1 Chitty on Pieading. 

Lent and another v. Pendieford, 10 Mass. Rep. 230. Nor 
is it requisite to set forth more of the contract than the por- q 
tion, the breach of which is complained of; 1 Chit.on Plead- 
ing, 299. 4'Taun. 285. Tempest v. Ranling, 13 Kast. 18. 
In the latter case, Lord ELLENBoROovGH says, “Itis enough 
to state that part truly, which applies to the bres sch. complain- 
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June, 1845. contract out of it. rovi ed not be stated in the declg. 
Rail Road Lil is, sa thi o come from the other 
Company side. 1 Saunders, 334,n. 2. Sir Richard Hotham and 
Robeson, Others against The East India Company, 1 Term, 645. 
In the latter case, Asnurst Justice, in speaking of the cir- 
cumstance which was omitted in the declaration, observes, 
“This, therefore, being a circumstance, the omission of which 


was to defeat the plaintiffs right of action, once yested, whether 


called by the name of a proviso, by way of a defeasance, or a 
condition subsequent, it must in its nature be a matter of de- 
fence, and ought to be shown by the defendants.” How stands 
this case? ‘The defendant had subscribed for thirty shares of 
stock, and had neglected to pay up the instalments as they fell 
due. This was admitted. Here then was a breach on his 
part, and aright of action vested in the plainiifis, How was 
this yested right to be divested? By its being made appear 
that ubscripti inibe 
reguired time. And, according to Justice Asnurst, it was 
either. a-_proviso or condition subsequent, to he shewn by the 
defendant, and could not be a condition precedent. Neither 
is itan exception, according the definition of Mr. Williams, 
in his note to Saunders: Ist Vol. 334,n.2. Itisnota taking 
out of the covenant or contract some part of the subject mat- 
ter. Thus, ig Zempany v. Burmand, 4 Camp. 20, the plain- 
tiff declared upon an absolute covenant in a lease to return 
the premises at the end of the term, in as good plight and con- 
dition as they were at the time of making the indenture. 
Upon the production of the indenture, the covenant was qual- 
ified by the words, “fire and all other casualties excepted.” 
The plaintiff was nonsuited on the general issue, forthe vayi- 
ance. So in Langston y. Corney, 4 Campbell, 177, the plain- 
tiff declared upon an absolute acceptance on a bill of exchange. 
The evidence showed a conditional acceptance. Gipps, Chief 
Justice, declared the plaintiff could not,recover on that count. 


Now in each of these cases, art of t ject mat 
taken out of the contract. In the first case, the destruction 


of the premises by fire or other casualty, was taken out in 
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fixing the defendant’s liability ; and in the other, the condition June, 1846. 
upon which the defendant gave his acceptance; and it was poi poag 
necessary for the plaintiff in his declaration, as there were ex- Company 
ceptions, to allege and show that they did not exist. We are oi 
of opinion, then, that the court could not have given the in- 
struction requested, because procuring the subscription of the 

State was not a condition prece he liabili the de- 

fendant ; and, therefore, he was not discharged, because it 

was not secured in the time specified. _It_was_a condition 
subsequent, or rather a provi he ich 


have bee j by the defendant. if he o i 
interest todo so, and availed himself of the privilege in-py 
pertime. 


The proviso is, if the subscription of the State is not se- 
cured in twelve months from the 1st of February, 1837, then, 
not that the defendant’s subscription shall be null and void, 
but that the defendant shall be at liberty to withdraw his sub- 
scription within the same time. The charge of his Honor 
upon this part of the case, we think erroneous, and, if it was 
or could be, under the circumstances, injurious to the defend- 
ant, we should fee] ourselves constrained to grant him a new 
trial. The company, the plaintiffs, had until the close of the 
last day of the twelve months, to secure the subscription of 
the State ; and although, by the terms of his contract, the de- 
fendant was called on to withdraw his subscription within the 
same period, yet the law will allow him a reasonable time, af- 
ter the lapse of the year, to avail himself of it. He could not 
immediately ascertain the fact. One month after the expira- 
tion of the time, to wit, in March, 1838, he paid up another 
instalment. Five years thereafter, he is sued for the instal- 
ments still due, and in all this time he has not exercised the 
right he had reserved to himself, of withdrawing his subscrip- 
tion and demanding of the company the money he had previ- 
ously paid, nor has he yet done it; but, from any thing dis- 
closed in the case, is now in the enjoyment and exercise of all 
the rights and privilege of a stockholder. The proviso was 
inserted for his benefit ; there is nothing in it compulsory on 
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June, 1845him. He was at liberty to take advantage of it, if he chose. 
~ He has not so done. He has made his election to retain his 


Bail Road ape 
Company stock, as being his interest, and comes now too late, to ask to 


Robeson, be discharged. 





Rurrin, C. J. In my view of this case, it is totally im- 
material, whether the State subscribed for stock in the com- 
pany or not, or whether there were private subscriptions 
enough to secure the State’s subscription. For, by the agree- 
ment, the defendant’s subscription was not to be void, unless 
the State subscribed within twelve months; but the agree- 
ment was, that in case the State’s subscription was not then 
made or secured, the defendant might, if he thought proper, 
withdraw from the company and demand the money he might 
have previously advanced. In other words, the defendant re- 
served an election to himself to hold, or to renounce, his sub- 
scription, in a certain case. It laid on him, therefore, to shew, 
that the event had happefied, in which he mightelect to with- 
draw, and, secondly, that he had elected not to remain in the 
company, but to retire. That he failed to do; but, on the con- 
trary, it appears, that, after the time specified in the agreement, 
and when he could have ascertained whether the State had 
subscribed or was bound to do so, the defendant acted as a 
stockholder and paid a call made by the company, as a mem- 
ber of it. So far, therefore, from electing to withdraw, the de- 
fendant then made a contrary election; and thereby his en- 
gagement became absolute to pay the whole price of the stock 
which he had taken. ‘Therefore I concur, that the judgment 


should be affirmed. 


Per Curiam, Judgment affirmed. 








OF NORTH CAKOLINA. 


HUBBARD, GARDNER & CO. vs, GEORGE WILLIAMSON & AL. 


A. drew a bill, which was endorsed by B. at the request of the drawee and for June, 1848 


his accommodation, and accepted by the drawee. A. being desirous of--———— 
having the bill discounted at bank, requested C.to indorse the bill, as it 

then stood. Held, that, on the dishonor of the bill, and its payment by C. 

C. had a right to recover the amount from B. the prior endorser. 

An accommodation bill was drawn for the purpose of being discounted at a 
bank, and at the toot of the bill was a memorandum, signed by the last en- 
dorser, directing the proceeds of the bill to be credited te the drawer. On the 
trial of a suit on the bill, by the last against a prior mdorser, it appeared that 
this memorandum had been cut off. Held that the memorandum was no 
part of the bill, and that fts being taken off in no way affected the rights of 
the parties to the bill. 


Appeal from the Superior Court of Law of Caswell coun- 
ty; at the Spring Term, 1845, his Honor Judge CatpweLu 
presiding. 

This is an action by the plaintifis, as the holders, against 
the defendants, as endorsers, of a bill of exchange for $253 92, 
drawn by James CU. Crane, at Richmond, Virginia, in favor of 
the defendant, Williamson, on Wiatt Walker, of Yanceyville; 
in this State, at 96 days, which was accepted by Walker, pay- 
able at the branch of the Bank of Virginia, at Danville, and 
was endorsed by Williamson to the other defendant, Roane, 
and by the latter to the plaintiffs. Upon non assumpsit plead- 
ed, the evidence was, that Walker had before drawn a bill on 
Crane for $250, payable in Richmond, in favor of Williamson, 
and that Williamson and Roane endorsed it, and Crane ac- 
cepted it, for the accommodation of Walker, who procured ix 
to be discounted, and received the money to hisown use ; and 
that the bill, now sued on, was drawn by Crane for the pur- 
pose of raising money to meet the first, and was endorsed by 
the defendants at the request of Walker and for his accommo- 
dation, and was by him transmitted, accepted and thus en- 
dorsed to Crane, that he might procure it to be discounted, 
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June, 1845. and raise the money as aforesaid. In order to give it credit at 


Hubbard 


vy 
William- 
son, 


Bank, Crane requested the plaintiffs to endorse the bill, and 
they did so, as they were in the habit of endorsing Crane’s pa- 
per for his accommodation. The bill was then offered by 
Crane for discount at a Bank in Richmond, and was discount- 
ed, and the proceeds paid to Crane ; and the bill was then sent 
to the Bank at Danville for collection, and not being paid at 
maturity, it was duly protested, and notices given to the draw- 
er and endorsers, and the plaintiffs took it up and instituted 
the present action on it. It appeared from the copy of the 
bill, set forth in the protest, that when it was protested it had 
a note or memorandum at the foot of it as follows: “Cr: J. C. 
C.—K. G. & C.” which, upon the production of the bill on 
the trial, did not appear on it. but the same had been oblitera- 
ted and cut off. 

The defendants contended, that the plaintifis were co-sure- 
ties with Crane and themselves for Walker, and, therefore, 
that an action against the defendants jointly could not be sus- 
tained ; and, secondly, that there had been such a mutilation 
of the bill, as to destroy it and prevent a recovery by the 
plaintiffs. Upon the first point, the court instructed the jury, 
that the plaintiffs did not endorse the bill with the intention 
of being the sureties of Walker with the defendants and 
Crane, and that he could recover against the defendants as 
the prior endorsers. Upon the second point, the instruction 
was, that if the jury believed the plaintiffs made the mutila- 
tion with a fraudulent intent, they could not recover; but if 
it was done by a stranger, or, by the plaintiffs accidentally, it 
did not affect the instrument. Under the instructions the jury 
found for the defendants ; and from the judgment the plain- 
tiffs appealed. 


No counsel for the plaintiffs. 
Kerr and Norwood for the defendants. 


Rurrin, C. J. As there was no evidence that the note or 
letters below the bill had been taken off by astranger, or by 
any accident or mistake of the plaintiffs, there was no ground 
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for submitting the case to the jury in those respects. It is to June, 1846 
be assumed, therefore, that the plaintiffs themselves, or some Fi para 
holder of the bill, did the act, and that they did it of purpose, __ v. 
at least ; if not, in the language of the charge, fraudulently. = 
Thus viewing the case we should concur with his Honor, and 
deem the bill destroyed, provided the words or letters in ques- 

tion formed a part of the bill, so as to make their removal a 
mutilation of that instrument, as it is called. But we cannot 

so regard those letters. In themselves they are insensible, 

and cannot be understood as in the least degree varying the 
terms of the bill as expressed at large on its face, nor the legal 
rights or liabilities of the party to the bill. But to persons 
conversant in business, the object in making the note and its 
meaning are very intelligible. When the plaintiffs put their 
name on the paper, it was to give it credit at bank, that it 
might be discounted. Now, in a regular business transaction, 

as every one is to be supposed prima facie to be, the plain- 

tiffs, as the immediate endorsers to the bank, were to be treat- 

ed as the owners of the paper and its offerers, to whose credit 

the proceeds of the discount were to be passed. But as this 

was not real paper, belonging to the plaintiffs, as upon the 

face of things it seemed, but was a wind bill, on which the ob- 

ject was to raise money for Crane to meet his previous accep- 
tance for Walker’s accommodation, the parties, that is, Crane 

and the plaintiffs, did not wish to go through the needless 
trouble of having the money paid first by the bank to the 
plaintiffs, and then by them to Crane ; but rather, that Crane 
should receive it in the first instance. No doubt, therefore, 

that the letters marked at the bottom of the paper meant, that, 

if the note should be discounted, the proceeds were not to be 
entered to the credit of the plaintiffs, as the apparent offerers. 

It was an order, signed with the initials of the plaintiffs : 
“Credit James C. Crane,” who is the real offerer. It was 
nothing more, in fact, than a memorandum to enable the bank 
officers to pay the money to the proper person, as between 

the plaintifis and Crane. It was well understood at the bank, 

and the money was paid to Crane; and when that was done, 
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June, 1845 the note had answered its purpose, and was no longer of any 
Hubbard US¢, When the bill came again into the plaintiffs hands. It 





v 
Wiltliam- 
son, 


was a mere note, to serve instead of a check for the proceeds 
of the bill by the plaintiffs in favor of Crane, and was exclu- 
sively, therefore, between those parties and the bank. It 
formed no part of the bill itself, did not modify its terms or 
legal operation, or concern the acceptor or prior endorsers ; 
and, therefore, there has been no mutilation in the case, that 
is, of the bill. It is precisely the same as if the memorandum 
had been on a different piece of paper; and the removal of it 
has not altered the tenor of the bill in the least. 

Upon the first point, we fully concur with his Honor. The 
demand of the plaintiffs on the defendants arises naturally 
and legally out of the order in which their names appear on 
the bill ; and there is nothing to vary it. The plaintiffs did 
not endorse at the request, or for the accommodation, of Walk- 
er, but at the request and for the benefit of Crane. They en- 
dorsed the bill with the names of Williamson and Roane on 
it, for the purpose of giving it additional credit in the market 
for the accommodation of Crane, and not for the purpose of 
sharing in the risks assumed by the defendants for Walker. 
They have just as much right to look to the prior endorsers for 
payment, as to the acceptor himself. The court is of opinion, 
the plaintiffs were clearly entitled to a verdict ; and, therefore, 
the judgment must be reversed, anda venire de novo awarded. 


Per Curtam, Judgment reversed and venire de novo. 














OF NORTH CAROLINA, 


THE STATE es. TOBIAS GODWIN. 


AOL 


Where a motion is made in the court below, even in a capital ease, to set aside June, 1845 


a verdict, upon the ground of improper conduct in the jurors, or other mat- 
ters extrinsic of the record, and this motion is founded on affidavits, the Su- 
preme Court will not look into the affidavits. They can only decide upon 
the record presented to them, and, therefore, if such motion is designed to 
be submitted to their revision, the facts must be ascertained by the court 
below and spread upon the record. 

Where, in a capital ease, when one of the jury, on their coming into court 
and being polled, said “that when he first went out, he was not for finding 
the prisoner guilty, but that a majority of the jury was against him, and 
that he then agreed to the verdict ef guilty, as delivered in by the foreman,” 
and when, being again asked, what is your verdict now, he replied, “ I find 
the prisoner guilty :” Held that there was no objection in law to the verdict. 

The case of the State v. Miller, 1 Dev. & Bat. 500. State v. Ephraim, 2 Dev, 
& Bat. 163; and State v. Lytle, 5 Ired. 58, cited and approved. 


Appeal from the Superior Court of Law of Johnston County, 
at the Spring Term, 1845, his Honor Judge Dicx presi- 
ding. 

The prisoner was tried for murder; and, upon the return 
of the jury into court, they were polled at the prisoner’s re- 
quest. Eleven of them, each for himself, answered simply 
that he found the prisoner guilty. The remaining juror an- 
swered, that when the jury first went out he was not for find- 
ing the prisoner guilty, but that a majority of the jury was 
against him, and that he then agreed to the verdict as deliver- 
ed in by the foreman. He was further asked, “what is your 
verdict now?” and he replied, “I find the prisoner guilty.” 

A motion was then made for the prisoner to set aside the 
verdict, upon the ground, that it thence appeared, that the 
jury had agreed to decide according to the majority ; and up- 
on the further ground, that the constable, who had the charge 
of the jury during their retirement, left the jury for the space 
of half an hour, and thereby afforded an opportunity for the 
jury to be tampered with. 
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In support of the latter ground, it is stated in the record, 
that the prisoner read his own affidavit and those of two other 
persons, which stated, that the jury room opened from the 
Court room, and that the jury retired about 9 o’clock at night 
and the judge then left the bench: that the court room was 
crowded with persons, while the jury was out, who were talk- 
ing about the case, and that the son-in-law of the deceased 
and other enemies of the prisoner were often near the door of 
the jury room ; and that it was several times opened, but by 
whom the witness could not state; and that the officer, hav- 
ing charge of the jury, was several times absent from the door 
for some minutes at atime. The prisoner swore, that he be- 
lieved there was opportunity to tamper with the jury, although 
he could not say, that any person actually attempted to do so. 

On the other side the constable himself swore, that when 
the jury retired he immediately locked the door of their room, 
and that, until the jury came out to deliver their verdict, it 
was not opened, except to enable him to supply the jury with 
water and candles, and then, only as long as was necessary 
for those purposes: That he generally stood at the door, as 
well as kept it locked ; but that he left it, when the jury want- 
ed water and candies, and went for them; and that he also 
once went to the Judge to ask permission for the jury to have 
food: ‘That whenever he left the door, he took the key with 
him, after locking the door ; and that he believed itjimpossi- 
ble, that any communication could have been had with the ju- 
ry through the door. 

The record states, that the court refused the motion and 
passed sentence of death on the prisoner, who appealed. The 
presiding Judge ordered the affidavits, which had been read to 
the court, to be sent up as part of the case. 


Attorney General for the State. 
Saunders for the defendant. 


Rurrin, C. J. It is not in the power of this court to look 
into the affidavits, or, at ieast to act on them. One would 
think this must be understvod, upon a moment’s reflection on 
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the nature of the jusisdiction of the court. In matters of June, 1845 
common law, it is strictly a court of error and can only re-~ ce | 
view the matters of law. We therefore cannot go out of the 
record, or pay any regard to affidavits ; for the evidence forms 
no part of the record. A record is constituted of the plead- 
ings, the acts of the parties in court, and the acts and doings 
of the jury and court thereon. If advantage is sought of 
any extrinsic matter, which occurs at the trial or in the course 
of -proceeding, it must be put into the record, as a fact, or be 
stated in an exception, and not left to be collected by this 
courtupon evidence. 'This evidence is directed exclusively 
to the judge, who tried the cause; and his determination on 
it is conclusive. He ought not to state, therefore, the evi- 
dence submitted to him, but his judgment asto the fact itself, 
which the evidence was offered to establish. It is true, that, 
in an exception to an instruction to the jury, the evidence is 
set forth ; for that is necessary, that it may be seen that the 
instruction was not upon an abstract question of law, but on 
one applicable to a state of facts, which might, upon evidence, 
be hypothetically assumed ; and, then, the verdict, in accord- 
ance with the instruction, affirms the facts to be as supposed. 
In such a case, both the facts and the law are distinctly found 
in the record by the several proper persons. But on occasions 
like the present, the evidence is addressed to the judge, and 
he is to determine as well the matter of fact as of law. His 
decision in respect to the latter point only is subject to review. 
We can no more interfere with his decision upon the question 
of fact before him, than we can with the decision of the jury 
upon an issue. When, therefore,a motion is made to vacate 
a verdict for certain alleged causes, the first thing is to ascer- 
tain, whether the alleged causes really exist; for, until the 
facts be found, no question of law can arise, and, as this court 
is confined to the consideration of the matter of law only, we 
can in such a case do nothing. For there is no fact found in 
the record to impeach the verdict, which is apparently regu- 
lar ; and, therefore, acting judicially, we must assume that 
the application was unsupported in point of fact, though we 


Vv 
Godwin. 
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Jane, 1845 might, in our private judgment, think that there was evidence 


State 


v. 
Godwin. 


~ before the judge, on which he might or ought to have found 
the facts, that the verdict was’given according to the opinion 
of the majority of the jury, or that the jury was tampered 
with, or might have been. 

We find ourselves constrained to make these extended ob- 
servations, because the point may in some cases be of immense 
consequence, and it would seem, that our repeated attempts 
hitherto to make ourselves intelligible, have not been as suc- 
cessful as we had hoped. Lorp Hate, 2 P. C. 306, says, if a 
juror be guilty of misconduct, and this appears by examina- 
tion, “the judge, before whom the verdict is given, may re- 
cord the special matter,” or, as he says in the next page, “ he 
may endorse it on the record or postea,” and thereupon the 
verdict shall be set aside. In WMiller’s case, 1 Dev. & Bat. 
500, both of the judges, who delivered opinions, referred to 
those passages, as containing the proper directions as to the 
mode of proceeding, and declared their opinion, that if the 
judge, who tried the cause, had caused the proofs to be annex- 
ed to the record, (as here) this court could not examine them, 
in order to determine the fact, but that it was absolutely neces- 
sary that it should be foundin the record. In Ephraim’s 
case, 2 Dev. & Bat. 163, the same positions were repeated as 
explicitly as possible, and the court refused to consider the 
evidence. Since that time the facts have generally been sta- 
ted by the judge, as in Lyfle’s case at the last term, 5 Ired. 
58, and others ; and we express the hope, that hereafter, that 
course will be invariably adopted. 

The conclusion thus announced, though unavoidable, 
would be a source of sincere regret, if, in our opinion there 
was really any ground for the prisoner’s motion. But if we 
could look into the affidavits, we should be obliged to say, 
that they present no reason, either of fact or law, for disturb- 
ing the judgment. 

There is nothing to raise a suspicion, that the verdict was 
not the result of the conscientious and unanimous conviction 
of the jurors. One of them hesitated at first, as any man 
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may upon so solemn a question ; but, upon consultation with Juie, 1846. 

his fellows, and deliberation, he united publicly and of his onto 

own accord in the verdict. v 
So far from establishing improper conduct in the jury, none om. 

is even imputed to them. It is only said, that the jury was 

left in such a situation by the constable, as to afford an op- 

portunity for tampering with them. But that was only bare 

suspicion, and seems to have been wholly unfounded. The 

jury was kept constantly together, and, likewise, separate from 

other persons, by being locked up in the usual jury-room in 

the court house by the constable, who remained at the door 

except for short intervals, during which he was absent for the 

purposes of the lawful accommodation of the jury, and to 

carry to the judge a request from the jury. If any thing im- 

proper had occurred during those absences, the officer might 

have been punished. But his constant presence at the jury- 

room, Was not requisite to the validity of the verdict, seeing 

that he kept the jury together the whole time, and took caré 

that no one else had or could have access to them. 


The court perceives no error in the record ; and the usual’ 
certificate must be sent to the Superior Court to that effect. 


Per Curram, Ordered to be certified accordingly.- 
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THE STATE ts. ADAM B. HOPPISS. 


June, 1845 After a witness on a trial has been cross-examined, it is in the discretion of 
the presiding judge to permit or refuse a second cross-examination, Coun- 
sel cannot demand it as a right, 


Appeal from the Superior Court of Law of Buncombe coun- 
ty, at the Spring Term, 1845, his Honor Judge Manty pre- 
siding. 

The following is the case as transmitted by the presiding 
judge : 

The defendant was indicted for an assault with intent to 
commit a rape. On the trial of the indictment, Mary A. Cald- 
well, a girl of fourteen or fifteen years of age, upon whom 
the assault was alleged to have been committed, was introduc- 
ed as a witness for the State, and proved the forcible attempt 
to violate her person, as charged in the bill. She was then 
subjected to a scrutinizing and protracted cross-examination 
by the defendant’s counsel, which proceeded without inter- 
ruption until they expressed themselves satisfied, and returned 
her to the officer for the State. Upon her re-examination 
she did not vary her evidence in any respect, or make any 
addition thereto, but, in reply to a question by the Solicitor, 
stated that she “ was so scared she did not know all that the 
defendant said and did to her.” ‘The defendant’s counsel then 
insisted that he hada right to examine the witness again, as 
in her reply above stated she had disclosed new matter, but 
the court overruled the counsel, and directed the witness to re- 
tire. 

Other evidence being introduced and gone through with, 
the cause was argued at length on both sides, during which 
much was said about the respectability of the defendant, and 
the lowly condition of the girl and her mother, who brought 
forward this prosecution. The court, after submitting the 
evidence on both sides to the consideration of the jury, and 
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stating such propositions of law as arose thereon, with other June, 1845, 
remarks which seemed appropriate, (nothing of which is Faves 
complained of,) wound up the charge with these words: “It =v 
will be the duty of the jury, should they believe the story of oPpiss 
the girl to be substantially true, to pronounce the defendant 

guilty, whatever may be the disparity of rank between the 
accuser and the accused. No female, however base, more 
certainly none however humble, falls beneath the protecting 

power of our laws.” The jury found the defendant guilty. 

There was a motion for anew trial: Ist. Because of the re- 

fusal of the court to allow counsel to cross-examine the wit- 

ness again. 2ndly. Because the language used by the court, 

as above set forth, violates the statute, which forbids the judge 

to intimate an opinion upon the facts. The court overruled 

the motion, and judgment being pronounced against the de- 
fendant, he appealed to the Supreme Court. 


Attorney General for the State. 
No counsel in this court for the defendant. 


Rurrin, C. J. The court does not perceive in either of 
the reasons assigned in the exception, a ground for reversing 
the judgment. 

If, in the excitement and hurry of the trial, the defendant’s 
counsel had, through inadvertence, omitted to cross-examine 
to any particular point, material to the defence, it is almost 
certain, that the presiding judge would have allowed him to 
resume the cross-examination, as to the omitted matter. Such 
indulgencies are usual, when needful to the advancement of 
truth and justice. But the counsel did not ask it as a favor 
to be allowed to cross-examine this witness, nor submit to be 
confined to any particular point, stated to be essential to the 
defence. On the contrary, the counsel insisted on taking up 
anew a general cross-examination, as his absolute right. We 
think his Honor properly denied it. He ruled according to 
the established order of proceeding in the trial of causes; and 
were it otherwise, and counsel had the arbitrary power of re- 
suming cross-examinations as often as they chose, it is obvious 
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June, 1845 it would lead to great abuses in harrassing witnesses and pro- 
State 
v. 
Hoppiss. 


tracting trials. 

The act of 1796 forbids a judge from giving to the jury 
@n opinion, whether a fact be fully or sufficiently proved. 
But in the observation of his Honor, which is excepted to, 
there is no expression of opinion upon any fact whatever. It 
is stated in the case, that, according to the terms of her testi- 
mony, the witness proved the assault to have been made on 
her, as charged in the indictment. Then, the only question 
must have been on her credibility. That, if disputed, the 
court distinctly left exclusively to the jury. They were told, 
that “should they believe the story of the witness, it would 
be their duty to find the defendant guilty.” ‘The observation, 
which followed, affirms no fact and gives no intimation as to 
any fact, It is a mere truism in law ; in substance, that no 
one is so high as to be above obedience to the law, nor any 
so low as not to be entitled to its protection. We cannot dis- 
cover that the remark could have had any operation in the 
minds of the jurorsin making up their verdict, except, per- 
haps to deepen the salutary impression, so generally prevalent 
among the citizens of this State, of the duty of the impartial 
administration of justice. It insinuated to the jury no bias 
upon the questions of fact. It must therefore be certified to 
the Superior Court, that there is no error in the judgment. 


Per Curiam, Ordered accordingly. 
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HARDIN H. GORDON os. ANDREW K. ARMSTRONG. 


Where land is rented for a share of the crop, an execution cannot be levied June, 1845 
on the lessor’s share, until it has been allotted to him by the lessee. _ 
The case of Deaver v. Rice, 4 Dev. & Bat, 431, cited and approved. 


Appeal from the Superior Court of Law of Surry Coun- 
ty, at the Spring Term, 1845, his Honor Judge Battery 
presiding. 

This is an action of trover for a parcel of corn, in which 
a verdict was found for the plaintiff, subject to the opinion of 
the court on the following facts. On the Ist of January, in 
the year 1840, Iredell Armstrong was seized in fee of a tract of 
land, which he then leased to one Levi Fisher for one year, at 
a rent of one-third of the corn and oats, that should be made 
on the land during the year. At that time one Peter Sim- 
mons had a judgment in the County Court of Surry, against 
Iredell Armstrong, and in February 1840, he sued out a fiert 
facias, under which the land was sold by the Sheriff, in May 
1840, to Peter Simmons, who took a deed in May 1842. In 
July 1840, a constable levied a fieri facias, issued on a Justice’s 
judgment against Iredell Armstrong, on his share of or inter- 
est in the crop of corn then growing, and in August following 
sold it to the plaintiff. When the crop was gathered, Fisher, 
the tenant, allotted one-third for the landlord, and the defend- 
ant took it under the authority of said Simmons, and the plain- 
tiff then brought this action in April 1841. If the Court 
should be of opinion for the plaintiff, then the verdict was to 
stand and judgment to be entered accordingly ; if for the de- 
fendant, then the verdict was to be set aside and a verdict and 
judgment entered for the defeudant. His Honor was of opinion 
for the defendant, and from the judgment the plaintiff appealed. 


Morehead for the plaintiff. 
Boyden for the defendant. 
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June,1845. Rurrin, C.J. Without considering what interest a pur- 
“Gordon Chaser of the lessor’s reversion at Sherifl’s sale could acquire 
po a in this rent, or whether, if he got any, he could act on it be- 
5 fore he took a deed from the Sheriff, the Court is of opinion, 

that this action must fail, for the want of property in the plaintiff. 

The case of Deaver v. Rice, 4 Dev. & Bat. 431, is decisive 

upon the question. ‘The estate in the land during the term 

was in the lessee, and the property of the crop growing on it 

was therefore exclusively in him. ‘The centract on his part 

to pay the landlord one-third of the crop, as the rent, was 

merely an executory contract ; and, notwithstanding such con- 

tract, the whole crop might be disposed of to another person 

by the lessee, or be sold on execution against the lessee. Con- 
sequently it could not be sold as the property of the lessor ; 

and the present plaintiff acquired, under his purchase, no in- 

terest in the thing and cannot maintain the action of trover. 

If the act of 1840, ch. 87, which exempts the share of the 

crop, to be given for rent, from execution against the lessee, 

until the end of the year, could affect this question, it is to be 


remarked, that, in this case, it cannot, in as much as this trans- 
action occurred the year preceding the enactment of the 
statute. 


Per Curiam, Judgment affirmed. 








OF NORTH CAROLINA. 


THE STATE, ON THE RELATION OF JOHN DICKSON +s. 
JOHN G. ESKRIDGE. 


Where the words of the record of a County Court were: “The Court a 
pointed, J. G. E. constable, he having been elected in Capt. J’s. company.” 
Held, that this was evidence of an election by the people, and not of an ap- 
pointment by the court. 


When in 1836, notes, the makers of which were proved to be solvent, were 
put in a constable’s hands for collection, and on the trial ef an action for 
the breach ofhis bond, which action was brought in 1840, he failed to account 
for or produce the notes: Held that the court did right in instructing the jury 
that they might give in damages the whole amount of the notes. 

The cases of the State v. Washburn, 4 [red.19. State v. Fullenwider, 4 Ired. 
364. State v. Wiggins, 4 Ired. 273. Governor v, Matlock, 1 Hawks, 425, 
and State v. Skinner, 3 Ired. 465, cited and approved. 


Appeal from the Superior Court of Law of Cleaveland 
county, at the Spring Term, 1845, his Honor Judge Manty 


presiding. 

This was an action upon a constable’s bond for the year 
1835, whereon it was insisted that a recovery could not be had, 
because there was not sufficient evidence of the appointment 
of the defendant Eskridge to the office of constable, and, if 
there were, yet no more than nominal damages could be re- 
covered. The following is a copy of the record of Ruther- 
ford County Court at April Term, 1835. “Present,” (here the 
names of seven justices are mentioned.) ‘The Court appoint- 
ed John G. Eskridge, constable, till next January Court, up- 
on its appearing that he had been elected in Capt. Abraham 
C. Irwin’s company. He gave bond to the State, &c.” On 
the trial it was in evidence that promissory notes on three sev- 
eral persons were placed in the constable’s hands for collec- 
tion—that the makers of the notes were solvent and continued 
to be so up to the time of the trial, (in 1845,) and that the 
moneys might have been made out of them during the offi- 
cial year, to which the bond belonged. There was no evi- 


p June, 1845, 


-— 
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June, 185 dence on either side of what had become of the notes, nor 


State 


v 
Eskridge. 


were they produced on the trial, 

Upon this state of facts the Court was of opinion that the 
plaintiff was entitled to recover, and that the jury might give 
the full amount of the notes as damages, and so instructed 
the jury. A verdict, in pursuance of these instructions, was 
found for the plaintiff for the whole amount of his demand, 
and judgment being rendered accordingly the defendant ap- 


pealed. ; 
No counsel appeared on either side in this Court. 


Nasu, J. This is an action of debt brought against the 
defendants upon a constable’s bond. Upon the records of 
Rutherford county, is the following entry: “'The court ap- 
pointed John G. Eskridge constable, until next January 
court, upon its appearing that he had been elected in captain 
C. Irwin’s company.” He gave bond to the State of North 
Carolina. 

From the same record it appears there were seven magis- 
trates on the bench when the bond wastaken. Wesee no object- 
ion to the bond or the appointment, as it is called. John G. Ksk- 
ridge made it appear to the satisfaction of the court, that he 
had been elected a constable in or for captain Irwin’s district 
or company, and we are to understand by the voters of that 
district, and the court has done, and done properly, what de- 
volved on them by law, namely, taken the bond of the con- 
stable, the requisits number of magistrates being on the bench. 
The word appoint, used as it is in the record, is sufficiently 
explained by what follows, to show, that, in fact, the court did 
not appoint the constable, but that he had been duly elected 
by the people of the district, and they did no more than take 
the bond. Thebond is goodin law. The whole doctrine 
on this subject is embodied in the following cases. State v. 

Washburn, 4 Ired. 19. State v. Fullenwider, 4 Ired. 364. 
State v. Wiggins, 4 Ired. 273. On the trial in the Superior 
Court, it was further urged by the defendants’ counsel, that if 
the plaintiff was entitled to verdict at all, it would be for 
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nominal damages only. ‘The writ issued on the 5th of Jiily/June, 1945 
1840, and, according to the case, the papers were put into the Siete 
hands of the constable Eskridge for collection, in the year - sige: 
1835. The debtors were all solvent and able to pay, and were ; 
so at the time of the trial. The notes were hot produced on 

the trial, nor was there any evidence to show what had be- 

come of them. The court instructed the jury, that, under 

such circumstances, they were at liberty to give in damages 

the full amount of the moneys due on the notes, which they 
accordingly did. It was not questioned, but that the defend- 

ant Eskridge had broken his covenant; it was not pretended 

that he had made any effort to collect the money due. He 

had had the notes for five years before the bringing of the ac- 

tion, and ten before the trial, and, when called on for the mo- 

ney, neither paid it or gave any account of the notes what- 

ever. The fair presumption is, that he had collected the 

money, and appropriated it to his own use. I say, this is a 

fair presumption, because, by the law, as established by this 

court, if he had tendered the papers to the relator, or had 
brought them into court and then surrendered them to his 

use, the damages to which he would have been subjected 

would have been but nominal, if the debtors were still solvent 

and still able to pay. Governor v. Matlock, 1 Hawks, 425. 

State v. Skinner, 3 Ired. 465. These cases have extended 

the immunity of collecting officers, as far as it ought to go. 

To protect the officer from paying substantial damages for the 

failure to perform his duty, he must place the plaintiff in the 

same situation, in every respect, that he was, when the agency 

was assumed. We do not see how the judge could have in- 
structed the jury differently from what he did. 


Per Curiam, Judgment affirmed. 





IN THE SUPREME COURT 


EDMUND B: SKINNER, ADM’R. OF ALFRED 8S. BARROW vs. 
MARTHA BARROW. 


June, 1845 A. having four children, devised, since the act of 1827, certain slaves to his 


daughter Nancy, then a married woman, and if she died without issue, one 
half to her husband, and the other half to her brothers and sisters. The 
executor assented to the legacy, and Nancy died without issue, leaving a 
brother and two sisters, one of whom was then a married woman, but her 
husband died soon afterwards, Heid,that the husband had a vested legal 
interest in one-third of the moiety of the said slaves, which passed on his 
death to his administrator. 


Appeal from the Superior Court of Law of Perquimons 
County, at the Spring Term, 1848, his Honor Judge Battie 
presiding. 

This was an action of detinue for slaves, in which the fol- 
lowing ease agreed was submitted for the decision of the court. 
The negroes in controversy formerly belonged to Eri Barrow, 
who died in the vear 1832, having previously made his will, 
of which he appointed his son Joseph W. Barrow, and his two 
sons in law John Mardree and Alfred S. Barrow executors, 
all of whom qualified. In the 4th clause of the will the tes- 
tator bequeathed as follows; “I lend to my daughter Nancy 
E. Barrow (now Moore) the following property (enumerating 
slaves and other personal property ;) also if my said daughter 
Nancy should depart this life without issue, then itis my will 
and desire, that her husband William C. Moore should have 
one half of the property, that I have lent to my daughter Nan- 
¢y, but the property is to be held in trust by my executors 
until the death of my daughter Nancy, and then the half of 
the property is to be equally divided between her brother Jo- 
seph and her two sisters, Martha Barrow and Rachel Mar- 
dree.” William C. Moore, the husband of Nancy, departed 
this life in February 1838 without issue, and his widow Nan- 
cy in July 1839, without issue. After the death of the testa- 
tor, the executors delivered over to William C. Moore the 
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negroes mentioned in the clause of the will referred to, ofJune, 1845 
whom the negroes in controversy were a part. Shortly after oo 
the death of Nancy E. Moore, the other legatees of the testator __ v. 
of whom the said Alfred S. Barrow, in right of his wife Mar. ®&°*- 
tha, a daughter of the testator, was one, divided the said ne- 
groes among themselves, in- which division two of the negroes 
now sued for were allotted to Joseph W. Barrow, in whose pos- 
session they continued until after the death of Alfred S. Barrow 
in February 1842. The administrator of William C. Moore 
commenced a suit against the three executors of Eri Barrow 
for an undivided halfof the negroes and other property mention- 
ed in the said 4th clause of the will, in which a recovery was 
effected. Alfred S. Barrow, the plaintiff’s testator, died before 
the decision of that suit, which was continued against the 
other executors. Under an iuterlocutory order in that suit, 
the negroes mentioned in the said 4th clause were divided by 
commissioners, in which division one half the negroes were 
allotted to the estate of William C. Moore and one half to Jo- 
seph W. Barrow, John Mardree and the estate of Alfred S. 
Barrow. Of this latter half the negroes in controversy were 
apart. After this division had been made, the same commis- 
sioners, on the same day, divided the negroes that had been 
allotted to Joseph W. Barrow, John Mardree and the estate of 
Alfred S. Barrow between the said Joseph, John and the de- 
fendant, who is the widow of the said Alfred. After this, the 
three negroes now in controversy went into the possession of 
the defendant and continued in her possession up to the com- 
mencement of this suit. At the last mentioned division the 
executor of Alfred S. Barrow was present and made no objec- 
tion toit. ‘The plaintiff is the administrator de bonis non ec. 
of Alfred S. Barrow. 

Upon this agreed case his Honor decided that the plaintiff 
was entitled to recover; and judgment being pronounced ac- 
cordingly, the defendant appealed. 


A. Moore for the plaintiff, submitted the following argument: 
The assent of the executors to the bequest to William C. 
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Jane, 645 Moor®, was an assent to the remainder-man. Hearne v. Kevan, 


Skinner 
Vv 
Barrow: 


2 Iredell’s Equity, 34. The remainder-men were, therefore, 
tenants in common of the remainder, and upon the death of 
William C. Moore, A. S. Barrow was entitled to an estate in 
possession of an undivided third part of the negroes, which 
immediately upon his death vested in his personal representa- 
tive. Pettijohn v. Beasly, 4 Dev. 512. 

A division having been made after the death of William C. 
Moore, between A. S. Barrow, Jolin Mardree, and Joseph W. 
Barrow, all of whom were the executors of Eri Barrow, of 
the negroes bequeathed to William C. Moore, they, as between 
themselves, became tenants in possession of the negroes al- 
lotted to them respectively. ‘The subsequent recovery by the 
administrator of William C. Moore, of one half of the ne- 
groes, did not render void the assert which the executors had 
before given to William C. Moore, and their subsequent elec- 
tion to hold the negroes as legatees, and not as executors. 
As between themselves, each had a perfectly legal title ; they 
all claimed under the same will, and each had assented to 
hold the negroes as legatees, and not asexecutors. There 
was, therefore, an estoppel in pais, upon such, with the others 
to claim in opposition to the assent. When the recovery was 
effected by the administrator of William C. Moore, of one 
half the negroes, that recovery was satisfied by a surrender of 
one half in severalty, and the other half was divided among 
them. As between themselves, this was done in their capa- 
city as legatees, and not as executors. The legal title of the 
whole had been previously vested in them by their assent. - 

That the particular negroes claimed in this action had not 
been allotted to A. S. Barrow in his life time, cannot affect 
the question. He had by the assent of the executors, a vest- 
ed interest in possession, and the value of that interest is 
measured by the value of these particular negroes, which 
were allotted to his executor after his death. 

Another view may be taken of the case. The assent of 
the executors to the bequest of William C. Moore, vested in 
him a life estate, with an executory devise of one half of them, 
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and as to the other undivided half, in the other legatees of June, 1845 
Eri Barrow. They were all tenants in common in remainder. 

And as soon as William C. Moore died, his personal represen- 
tative, and the other legatees of Eri Barrow became tenants 
in common in possession of all the negroes. Now, as the 
possession of one tenant in common is the possession of all, 
this undivided interest of A. S. Barrow would pass to his per- 
sonal representative, though he might never have had the ac- 
tual possession of any of these negroes. ‘he division, which 
was made after his death, was merely a mode of ascertaining 
the value of this interest in the whole. _As the title to these 
particular negroes vested in his executor, they upon his death 
passed to the plaintiff as administrator de bonis non. 

No counsel appeared in this court for the defendant. 


Skinner 


Vv 
Barrow. 


Dante, J. We agree with his Honor, who tried this 
cause below. Alfred S. Barrow, the husband of the defend- 
ant, was alive when Mrs. Moore died without issue. The 
executory devise over of the slaves had then become vested 
bequests to her brother and two sisters. Alfred S. Barrow, 
in right of his wife Martha, was then a tenant in common in 
possession of the said slaves with those claiming under Joseph 
Barrow and the other sister Rachel Mardree, and, on his death, 
the slaves constituted a part of his personal estate, and belong- 
ed to his administrator, and not to his wife. The fact of the 
administrator being present, when the commissioners divided 
the slaves and put this share in the possession of the defend- 
ant, does not destroy his title tothe same. It does not amount 
to either a gift, a sale or a release of the title of the slaves, as 
the defendant was but a volunteer and not a purchaser of 
the slaves. ‘The judgment must be affirmed. 


Per Curtam, Judgment affirmed. 
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SARAH J. KIMBALL’S ADM’R. & AL. ws. GURDON DEMING, 
ADM’R. OF AMOS KIMBALL. 


June, 1845 The administrator of a widow has no right to claim the year’s provision, to 
which she would have been entitled out of her husband’s estate, under the 
act (Rev. Stat. ch. 121) if she had lived till the allotment had been made. 
Before such allotment she has no interest transmissible to her administrator. 

Nor, after the death of the widow before such allotment is made, can her 
children claim any provision under that statute. 
The case of Coa v. Brown, 5 Ired. 194, cited and approved. 


Appeal from the Superior Court of Law of Cumberland 
county, at the Spring ‘Term, 1845, his Honor Judge Pearson 
presiding. 

This is a petition for a year’s allowance to a widow and 
her family, out of the personal estate of her deceased intes- 
tate husband. _It states, that the husband died in September, 
1844, leaving a widow and two infant daughters; that the 
widow died intestate in November following ; and that, at 
December Term, 1844, of the County Court, administration 
of the estate of the husband was granted to the defendant, 
and at the same term, administration of the estate of the wid- 
ow was granted to one of the plaintiffs. The petition was 
filed at the same term by the widow’s administrator, and by 
the two daughters jointly, for the years’ allowance of the 
widow. Upon demurrer, the petition was dismissed by the 
County Court, but the petitioners appealed, and in the Supe- 
rior Court that was reversed, and a decree was made, “ that 
the petitioners recover a year’s allowance as prayed for, to be 
laid off and allotted oyt of the said Amos Kimball’s estate, 
according to their respective rights ;” and commissioners were 
appointed to lay it off. From that decision, the husband's ad- 


ministrator appealed. 

















No counsel for the plaintiffs in this court. 
Warren Winslow for the defendant. 
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Rurrix, C. J. Until the case of Cor v. Brown, 5 lred. June, 1845 
194, was brought up at the last term, we had never heard, Kimball 
that any body supposed, that, if a widow died, her creditors vv. 
or children were entitled to claim out of the husband’s estate P°™"8- 
as much as would have supported her for a year, if she had 
lived. It seemed to us to be a complete perversion of the act, 
which makes the provision for the temporary maintenance of 
the widow and her family. There is no necessity for any 
such construction ; and, indeed, it is opposed to the plain 
purpose of the legislature. For, until administration, that is, 
up to the next court after the husband’s death, the widow is 
expressly authorised to take possession of the whole estate, 
and use as much of it as she may need for herself and family; 
and, after administration, a summary remedy is given to her 
for an allowance for a year, provided she apply for it immedi- 
ately. All this shews that the purpose was to make provision 
for the pressing wants of the widow personally, and to enable 
her, at that mournful juncture, to keep her family about her 
for a short season, and prevent the necessity of scattering her 
children abroad, until time were allowed for selecting suitable 
situations for them. That was the sole object of the law, and 
not to give to the widow an additional interest in the personal 
estate of the husband, in the nature of a distributive share, 
transmissible to her executor. It is true, that by the allot- 
ment to her the property in the things necessarily vests in the 
widow, and that it will not be divested by her not consuming 
them, or dying within the year. But it requires the allotment 
to have that effect; and, until it be made, she has no just 
right, that can pass to her representatives ; for the law did not 
intend to provide for her creditors or next of kin against those 
of the husband. Still Jess can the children claim through 
their mother. For, if she hal any right, it must go to her 
executor or administrator, and not directly to her children ; 
for, as children, they would be entitled to distribution of the 
mother’s estate after payment of her debts, and no provision is 
made for a widow’s children against her creditors. As chil- 
dren of the deceased husband they cannot claim ;, for they 
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June, 1845 are included in the act only under the general name of the 


Kimball 


v. 
Deming. 


“ widow’s family.” Indeed, there can be no reason, why the 
infant children of one intestate father should not be provided 
for against his creditors, as well as those of another ; and it 
could not be meant that their right should depend on the acci- 
dental circumstance of their father’s leaving or not leaving a 
widow, or her claiming or not claiming the allowance. Be 
sides, the act gives the same right to a year’s allowance to a 
widow who dissents from her husband’s will; and this shews 
clearly, that the children can have no distinct right in the allow- 
ance. For, if the gifts in the will be to the children, as they gen- 
erally are, itis idle to make to them an allowance out of their 
own estate ; and if they be to strangers, it is a plain violence 
to the legislative intention to defeat the gifts of the will, pro 
tanto and transfer the property to the testator’s children, be- 
cause the widow dissents from the provision made for her. 
Indeed, the impossibility of supporting the construction, insist- 
ed on for the plaintiffs, is clear from the inability of the Judge 
of the Superior Court to designate the several interests of the 
widow’s administrator and of the children, in the event that 
has happened. ‘The decree is, that the allowance shall be al- 
lotted to those parties “according to their respective rights.” 
The statute gives no rule upon that point; and as no such 
determination could be made, it is proof that they have no 
such rights, at all. 

The judgment of the Superior Court must therefore be re- 
versed and that of the County Court affirmed, with costs in 
this Court and in both of the Courts below. 


Per Curiam, Judgment reversed and judg- 
ment for the defendant. 
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SAMUEL LANCASTER, EX’OR. &c. vs. LYDIA McBRYDE. 


When the probate of a will has been obtained in a sister State, and is authen- Jurie, 1645. 
ticated as the laws of the United States direct, it is in such an authentic 
form as to supersede the necessity of a probate in the courts of this State, 
and such an authentication may be given in evidence to sustain a suit. 

Where there were two co-executors, and one of them died, and afterwards 
the other died, the executor of the last may recover at law from the execu- 
tor of the co-executor, who first died, a bond belonging to the estate of the 
first testator. 

The cases of Helme v. Saunders, 3 Hawks, 563, atid Brotten v. Bateman, 2 
Dev. Eq. 119, cited and approved. 


Appeal from the Superior Court of Law of Moore County, 
at the Fall Term, 1844, his Honor Judge Baitey presi- 
ding. 

This was an act of detinue, brought to recover possession 
of a bond, which it was alleged belonged to the estate of Wil- 


liam Martin; of whom the plaintiff was the executor, being the 
executor of Atlas Jones, who was the surviving executor of 
the said William. 
The case is as follows. William Martin died in the year 
having previously made and published in writing his 
last will and testament, and therein appointed Atlas Jones and 
Archibald McBryde, his executors. They proved the will. 
Archibald McBryde died in the year and by his will ap- 
pointed the defendant, his executrix. Atlas Jones survived 
him, and having removed to the State of Tennessee, there 
died in the year and after the institution of this suit. 
The bond in question, and for detinue of which the aetion is 
brought, is a part of the assets of the estate of William Mar- 
tin, and came to the hands of Archibald McBryde, and, after 
his death, was taken possession of by the defendant as his ex- 
ecutrix. The bond was demanded by Atlas Jones of the de- 
fendant and upon her refusal to deliver it ; this action in deti- 
nue was brought. Pending the suit, Atlas Jones died, antl 
53 
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June, 1845 a motion was made to make Samuel Lancaster, alleged to be 


Lancaster 


Vv 
McBryde. 
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his executor, the plaintiff. In support of the motion, two pa- 
pers wore produced ; the one, purporting to be a copy of the 
last will and (tesiament of Atlas Jones from the records of the 
Court of Pleas and Quarter Sessions of Madison county, in 
the State of Tennessce, and the other, a copy of the probate of 
the said will end of the qualification of Samuel Lancaster as 
the executor thereof. 'To the introduction of these papers as 
evidence, several objections were urged ; first, that the paper, 
called the copy of the will, did not appear to have been proved 
in any court in Tennessee, not having ony certificate of pro- 
bate endorsed thereon ; and that ii would receive no aid from 
the other papers, as they, in no way, reicrred the one to the 
other, and if they weve so covnecicd, they were not so authen- 
ticaied, as to authorize ihe court to consider them as evidence. 
Tt was admitied, ihey had been (vansmitied to the counsel of 
Atlas Jones by his son, and were contained in the same envel- 
ope. ‘To cach of these papers is attached a certificate, under 
the seal of Madison County Court, and aticsied by a person 
subscribing himself “Jas. D. McClelland, Clerk,” and to each 
a certain certificate, signed by Wyait Mooring, as chairman 
and presiding Justice of the County Court of Madison County, 
in which, he certifies, that “James D. McClelland, whose 
name appears to the foregoing certificate, is now and was at 
the time of signing the same the Clerk of said Court. ‘That 
the court is one of record and the attestation in due form of 
law.” The presiding Judge overruled the objections, and 
Samuel Lancaster, as executor of Atlas Jones, was made plain- 
tiff and permitted to prosecute the suit. . 


Mendenhall, for the plaintiff. 
Strange, Winston and J. H. Haughton for the defendant. 


Nasu, J. We perceive no error in this action of the court. 
It is objected, that the papers are not attached to each other, 
nor do they so refer to each other, as necessarily to connect 
them. It would have been more satisfactory, if the papers 
had been so connected, but we know of no principle of law 
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requiring it and the circumstances accompanying them sufli- June, 1845. 
ciently, we think, connect them, to enable us to see that they men 
do mutually refer to the same transactions, and prove. v 
that this is a true copy of the will of Atlas Jones and its pro- BaeBayts. 
bate. It is further objected that we have no evidence, that 
Wyatt Mooring was the presiding magistrate of Madison Coun- 
ty Court; as the record states, there were other magistrates on 
the bench. It is sufficient for us, that the papers are authen- 
ticated in one of the modes required by the act of congress. 
We cannot require more evidence of the fact, than the law 
demands, and, in the absence of all contradictory testimony, im- 
peaching its truth, it would have been a matter of fact to be de- 
cided by the presiding judge, and which could not be reviewed 
by us. It is further objected, that before Sam’! Lancaster could 
be permitted to carry on the suit, as the executor of Atlas Jones, 
the will of the latter ought to have been proved in some compe- 
tent County Court in this State, and letters testamentary is- 
sued to him here. In the case of Helme against Saunders, 
3 Hawks. 563, the Court decides, that when a probate -is ob- 
tained in a sister State, and is authenticated as the laws of the 
United States direct, it is, under the Constitution of the Unit- 
ed States, in such an authentic form as to supersede the neces- 
sity of any probate in the Courts of this State, and such an 
authentication may be given in evidence to sustain a suit, and 
was certainly sufficient to authorise the Court to make Samuel 
Lancaster a party plaintiff, as the representative of Atlas Jones. 

It is contended, that the action cannot be maintained, and 
that the only redress, open to the plaintiff, was a suit in Equi- 
ty, to call the defendant to an account, for the assets of Wil- 
liam Martin, which came to her hands as executrix of Archi- 
bald McBryde. No authority has been cited for this position, 
and, indeed, it is admitted none can be found. In support of 
it, however, it is said it would expose the defendant to great 
litigation and much cost. We cannot perceive how this can 
be. She is not liable at law to the demands of the creditors of 
William Martin, for she is not his representative. If no case 
can be found to sustain the defendant's objection, the cases are 
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June, 1645 numerous which, on principle, sustain the action. Co-execu- 


Laneaster 
v. 
McBryde. 


tors, at law, are regarded as one person, all having a joint and 
entire authority over the whole property of their testator.— 
Wentworth’s office of Ex. 213, 2 Williams on Ex. 620, and 
upon the death of one, the whole power and authority rest 
with the survivor, although the deceased executor may have 
left an exeeutor. Flanders and Clark, 3 Atk. 509, 2 Williams 
on Ex. 623. Itis the duty of the surviving executor to take 
possession of the personal estate of the deceased, and this 
bond, it is admitted, forms part of the estate of William Mar- 
tin. He alone can maintain an action at law for the money 
or the property, and he alone is answerable to the creditors. 
Nor, in Equity, can a creditor sue the surviving executor and 
the representative of the deceased executor, except upon the 
ground of fraud andcollusion. Brotton v. Bateman, 2 Dev. 
Eq. 119. It is a general rule of pleading, that, when one of 
several parties, having a joint legal interest, dies, the right of 
action survives, and the action must be brought in the name 
of the survivor. The representative of the deceased joint 
party can not be joined. 1st. Chit. on pleading 12. Atlas 
Jones and Archibald McBryde, as executors of W. Martin, had 
a joint legal interest in the bond in controversy ; and, on the 
death of McBryde, that interest survived to Atlas Jones. The 
defendant could not maintain an action on it against the obli- 
gors. Jones alone could do that, and he, of course, was en- 
titled to its possession. It is true, for the reason before given, 
one executor cannot maintain an action at law against his co- 
executor, and this case does not raise the question. ‘The plain- 
tiff and the defendant do not jointly represent William Mar- 
tin ; the former is the sole representative. 

These were the only points, pressed in argument before us, 
but as the counsel claimed another, which is stated in the 
case, it is our duty to examine and decide it. When the ex- 
ecutor of Atlas Jones was made a party plaintiff, the defend- 
ant was permitted to plead, since the last continuance, that 
one Kenneth M@fasskill had by a decree in Equity, recovered 
from her, as executrix of Archibald McBride, the sum of 
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$ 2,500, as money due from the estate of William Martin, and June, 1845. 
that she retained this bond as assets of Martin’s estate, put-) oo caster 
chased by her for the benefit of her testator’s estate. The. v 
case States, that the suit of McCaskill was brought by him a- omens 
gainst Atlas Jones and Archibald McBryde, for an account 
of money received by them as his agents from the estate of 
Martin, and that he had recovered the sum mentioned in the 
plea, of which the defendant had paid an amount equal to the 
bond in dispute. The Court was requested to charge the jury, 
if they believed the testimony, they ought to find for the de- 
fendant. This instruction was refused, and, certainly, with 
great propriety. ‘The decree was obtained against the defend- 
ant, Jones having in the mean time died without any repre- 
sentative in this State, not as the representative of William 
Martin, but as the executrix of A. McBryde, one of the agents 
of McCasskill, in which character the money had been receiv- 
ed by him and Atlas Jones, Martin’s estate was discharged 
from the claim. The money, then, which the defendants paid 
under that decree, was not paid by her, for and on account of 
Martin’s estate. She can of course, have no claim, in this 
Court, to hold the bond in dispute to answer for it, against the 
legal claim of the plaintiff. 

Atlas Jones was the surviving executor of William Martin ; 
the bond in dispute is a part of the estate of his testator, in 
the hands of the defendants, having no legal claim to its pos- 
session ; the action after a demand was rightly brought and 
the plaintiff was entitled to a verdict. 

We perceive no error in the charge of the presiding Judge, 


Per Curiam, Judgment affirmed. 





IN THE SUPREME COURT 


DEN EX DEM. SUSANNAH NEEDHAM vt:s. LEVI B. BRANSON 
& AL. 


June, 1815 Where a conveyance of land is made to husband and wife, they do not take 
interests, either as joint tenants or tenants in common, but they take estates 
in fee by entireties, and not by moietics. The husband cannot, by his own 
conveyance, divest the wile’s estate, and, on her surviving bie, she is enti- 


tled to the whole estate. 
A declaration in ejectment may be against several defendants, holding difier- 


ent parcels of the same tract. 


Appeal from the Superior Court of Law of Randolph Coun- 
ty, at the Spring Term, 1845, his Honor Judge CALDWELL 
presiding, 

On the trial of this ejectment, the plaintiff introduced a 
deed from the executors of William Cox to John Needham and 
his wife Susannah, the lessor of the plaintiff, bearing date the 
24th of March 1823, conveying in fee the land set forth in the 
declaration. A deed of trust was also produceu, executed on 
the same day by the said John Needham and his wife Susan- 
nah to Hugh Moflitt, conveying the same lands, but as to this 
deed the said Susannah had never been privily examined. 
By the provisions of the deed of trust, Maffitt had power to 
sell the tract conveyed in several parcels, and the plaintiff 
shewed by deeds of conveyance, that the defendants held di- 
rectly or by niesne conveyances from the said Maflitt, who 
had sold the tract according to his power in several parcels. 
It appeared that the defendants held these respective parcels 
under separate and distinct conveyances, tho’ circumscribed 
by the lines of the original tract conveyed to the said Moflitt. 
The plaintiffs also showed, that the defendants were separate- 
ly in possession of three several parcels of the said tract, so 
conveyed to them, and were so, when this action was brought. 
And the plaintiff also shewed that John Needham above men- 
ed had died some two or three years before the commencement 


of this suit. 
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Upon this evidence a verdict was returned for the plaintiff, June, 1845. 
subject to the opinion of the court, whether the defendants 
could be joined in the same action and the plaintiff main- _v 
tain this suit. The court, being of opinion that the action 
could not be maintained, set the verdict aside, and entered a 
judgment of nonsuit, from which the plaintiff appealed. 


Branson. 


Morchead for the plaintiff. 
Mendenhall and J. H. Haughton for the defendants. 


Dantet, J. The deed from the executors of Cox, dated the 
24th of March 1823, conveyed the land to John Needhamand 
Susannah, his wife and their respective heirs. ‘The husband 
and wife did not take interests in the land, either in joint-ten- 
ancy or as tenants in common, but they took estates in fee, 
by entireties and not by moieties. The husband alone could 
not, by his own conveyance, divest the wife’s estate or interest. 
So that, on her surviving him, she was entitled to the whole 
estate. Co. Lit. 187. Doe on dem. Freestown v. Parrett, 
5 Term 652, Doe v. Wilson, 4 Barn. and Alder. 303, 1 Ro- 
per on husband and wife, 51,52. The deed to Moffitt did not 
convey Mrs. Needham’s interest in the land, as she was not 
privily examined, as the law directs. 

On the second question raised by the defendants, and on 
which the judge non-suited the plaintiff, to wit, that the inter- 
est in the land claimed by the defendants was not a joint in- 
terest, but was a several and distinct interest in several dis- 
tinct portions of the whole tract, as described in the declara- 
tion, the judge erred, we think, because the defendants plead- 
ed jointly and tried jointly. The case of Den on demise of 
Love v. Wilbourn and al. decided at this Term (see ante p.) 
settles the law upon this point of the case in favor of the 
plaintiff. The judgment must be reversed, and a judgment 
rendered for the plaintiff against those defendants, against 
whom the jury found. 


Per Curiam, Judgment below reversed and 
judgment for the plaintiff. 
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JOHN D. GRAHAM vs. H. C. HAMILTON & AL. 


June, 1845 Where a paper writing is deficient in punctuation, and its sense may be varied 
as the punctuation is one way or another, extrinsic evidence may be intro- 
duced to explain its meaning. 


Appeal from the Superior Court of Law of Lincoln coun- 
ty, at the Spring Term, 1845, his Honor Judge Bar.ey pre- 
siding. 

This is the same case, which was at this Court at June 
term 1843, in which the judgment was reversed and a venire 
de novo awarded. 3rd Ired. 381. Upon the second trial, the 
plaintiff again offered Owen Clark as a witness, to establish 
that the articles, which the defendants had sold as the proper- 
ty of Clark, were not his property, but belonged to the plain- 
tiff and were delivered by him to Clark to sell as the plaintiff's 
agent. ‘Fhe defendants objected to Clark’s competency, up- 
on the ground, that there was a contract in writing between 
the plaintiff and Ciark, respecting the castings in dispute; 
and, in support of the objection, produced the letter from the 
plaintiff to Hamilton, dated November 16th, 1839, which is 
set forth in the former report. The plaintiff then proved 
clearly, that the written agreement, mentioned in the letter, 
related exclusively to certain other property of Clark, and did 
not embrace any part of the castings, which are the subject of 
this action ; and thereupon, the court admitted Clark to be 
sworn and examined, and by his testimony he made out the 
case for the plaintiff, as stated above ; and the court instructed 
the jury, that, if they believed him, the plaintiff was entitled 
to a verdict for the value of the articles sold by the defendants. 

The defendants excepted to the opinion of the court, as to 
Clark’s competency, and appealed. 


Boyden for the plaintiff. 
Alexander for the defendant. 
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Rurrin, C. J. The decision of his Honor was perfectly June, 1845 


correct; and, indeed, was in conformity with the opinion 
given by this court upon the former appeal. We thought, 
that the natural and grammatical sense of the last sentence in 
the plaintiff’s letter imported, that the “written agreement” 
extended both to Clark’s property, (as admitted to be by the 
plaintiff) that was sold, and also to these castings, which the 
plaintiff claimed to be his own property ; and, therefore, that, 
without some explanation, parol evidence could not be given 
of the contract between the plaintiff and Clark, touching the 
castings. But it is obvious, that the sense of that part of the 
letter would be much varied by punctuation, in which it is de- 
ficient ; for by a semi-colon after the word “sold,” it would 
be made to mean that the writing concerned certain other pro- 
perty of Clark; and, as to the castings, the latter branch of 
the sentence would be simply an affirmation, that they were 
sent by the plaintiff. For that reason it was distinctly inti- 
mated by the court, that the question was open to evidence of 
the true nature and extent of the writing; and that, if it real- 


ly did not extend to the castings, then Clark’s testimony would 
be competent. Such evidence was given on the second trial, 
probably by the production of the writing itself, or by some 
other sufficient means ; and the court was satisfied, that in 
point of fact, there was no written agreement respecting the 
castings ; and, consequently, it was competent to prove the 
parol contract. 


Per Curtam, Judgment affirmed. 


Graham 
Vv, 
Hami 
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VIOLET ALEXANDER vs, H. B. CUNNINGHAM & AL. 


June, 1845 A. devised as follows: “I will to my son M. W. A. all my estate, real and 


personal, for his use and benefit ; and then to be divided off and distributed 
among his children, as he may think proper. That isto say, my land to 
be used by him, and the profits thereof to be to him; but the lands to be by 
him divided and distributed among his children as he may think proper. 
My negroes are to be used by him in any way he may think proper, and to 
be to his own use, for defraying their expenses for raising the younger ones, 
clothing, &c. but the said negroes and the increase thereof, to be by him di- 
vided among his children, as he may think proper. My notes and money 
(now about $30,000) to be by him kept on interest in good hands, and the 
interest accruing thereon to be tc the use and benefit of the said M. W. A. 
and che amount of the said notes and money to be divided among his chil- 
dren, as he may deem proper. AndI hereby appoint my son, M. W. A. 
the executor of this will.” Held, that under this will, M. W. A. took but 
an estate for life in the lands, with the power of dividing it, either in his 
lifetime or at his death, among his children, and that, until such appoint- 
meat, the remainder in fee either vested in the children or deseended to the 
heirs of the testator. The widow of M. W. A. therefore, had no right to 
dower in the land. 

Where there is an express estate for life to one, and a power to him to ap- 
point the estate among certain persons, the first taker gets but an estate for 
life. 

Where the estate is not given expressly for life, but indefinitely to a devisee, 
with power to appoint, at his discretion or as he pleases, among certain 
named persons, or to a certain class, the better opinion in England is, that 
the devise should be construed to be a devise for life, with a power to ap- 
peint the inheritance, unless the words of the will clearly negative such a 
construction. 

And the law is the same in this State, notwithstanding our act of 1784, Rev. 
Stat. ch. 122, sec. 10, which declares that devises of land are to be con- 
strued in fee, unless, by the express words of the will or by plain intend- 
ment, it may be held to be of a less estate ; for the only purpose of that provi- 
sion was to establish a rule between the heir and the devisee in respect to 
the beneficial interest of the latter. 


—_ from the Superior Court of Law of Mecklenburg 


coufity, at the Special Term in May, 1845, his Honor Judge 
PEARSON presiding. 
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This is a petition for dower brought by the widow of Mo- Jane, 1845 


ses W. Alexander against his children and heirs at law. ‘The 
only question in the case is with respect to a tract of land, of 





Alexander 


V. 


which Joseph McKnitt Alexander died seized in fee, and of (yam 


which the petitioner alleges her late husband was, in his life- 
time, and at his death in February of the present year, also 
seised in fee, under a devise thereof to him in and by the will 
of his father, the said Joseph McKnitt Alexander. 

The petition states generally a seisin in fee of the husband, 
of several other tracts of land, described in the petition. With 
respect to the tract derived from Joseph McKnitt Alexander, 
the petition states the title of the husband specially to be un- 
der the will of his father, and sets out the will itself. It was 
made in 1838, and is thus expressed: “Ido hereby will to 
my son Moses W, Alexander all my estate, real and personal, 
for his use and benefit ; and then to be divided off and distrib- 
uted amongst his children, as he may think proper. ‘That is 
to say : my land to be used by him and the profits thereof to 
be to him; but the lands to be by him divided and distributed 
among his children, as he may think proper: My negroes are 
to be used by him in any way he may think proper, and to 
be to his own use for defraying their expenses for raising the 
young ones, clothing, dc. but the said negroes and the increase 
thereof to be by him divided among his children as he may 
think proper: My notes and money (now about $30,000) to 
be by him kept on interest in good hands, and the interest ac- 
cruing thereon to be to the use and benefit of the said Moses W, 
Alexander, and the amount of said notes and money to be divi- 
ded among his children, as he may deem proper. And I hereby 
appoint my son Moses W. Alexander the executor of this will.” 
Upon the death of the said testator, his son entered into the land 
devised, containing about 2000 acres, and resided thereon until 
his death ; and he died intestate and leaving children, and 
without having made any appointment among his children of 
the said land or any other part of his father’s estate. The pe- 
tition insists, that, by virtue of the said devise, the said Moses 
W. became seized of the said last mentioned tract of land in 





432 IN 'FHE SUPREME COURT 


Jane, 1645 fee, and that the petitioner, as his widow, is dowable thereof, 
Alexander ®® Well as of the said other lands; and it prays that her dow- 

er may be accordingly set off and allotted to her in the said sev- 
° — eral premises. 

The facts stated in the petition were admitted by the defen- 
dants ; and, upon the hearing, the court decided, that the wid- 
ow was not entitled to dower in the land devised in the will 
of Joseph McKnitt Alexander, and was entitled to dower in 
the other lands mentioned in the petition; and the petitioner 
appealed. 


Badger for the plaintiff. 
No counsel in this court for the defendants. 





Rvurrin, C. J. The question in the case is, whether the 
plaintifi’s husband got the legal estate of the land in fee, or 
for life only, under his father’s will. It would, really, seem 
to be of very little consequence to the plaintiff, which way it 
is. For, if, upon the construction of the will, it should be 
held, that by the strict legal Jimitation he was the tenant in 
fee, he, immediately, took beneficially but an estate for life, 
and as to the remainder in fee he took the estate in trust to 
appoint and divide it among his children. Consequently, if 
the plaintiff could recover dower at law. it would answer her 
no purpose ; for she would come in of the estate of the hus- 
band, and be, herself, a trustee for the children, and, therefore; 
equity would restrain her from enforcing her recovery by 
law. But we are of opinion, that the son took but an estate 
for life, with the power of dividing the land, ‘and the other 
property either in his life-time or at his death, among his child- 
ren, as purchasers from the testator, and that, until such ap- 
pointment, the remainder in fee either vested in the children 
ot descended to the heirs of the testator. Itis very clear, that 
when there is an express estate for life to one and a power to 
him to appoint the estate among certain persons, the first taker 
gets but an estate for life. Indeed, a devise to one for life ex- 
pressly, with a remainder to such persons, generally, as he 
shall appoint, does not confer on the former the absolute pro- 
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perty, though he may get it by exercising his power. Bar-June, 1845 
ford v. Street, 16 Ves. 135. Of course the same result more Abesionthé 
clearly follows, when the power is to appoint to or among par- oul ts 
ticular persons. When, however, the estate is not given eX- ~ ham. 
pressly for life, but indefinitely to a devisee, with'power to ap- 
point, in his discretion, or as he pleases, among certain named 
persons, or a certain class, it is not equally clear, at least up- 
on authority, what estate the devisee takes: whether a fee 
simple conditional, or the fee upon trust to make the appoint- 
ment, or an estate for life with power to appoint the fee. An- 
ciently, when the jurisdiction in equity was not so fully estab- 
lished and understood as now, these limitations were treated 
as conditions, for the sake of the remedy by the entry of the 
heir for failing to appoint or appointing contrary to the will. 
But, at this day, that view of a devise would, probably, be 
seldom taken, as the remedy is much more convenient in equi- 
ty, by considering the fee absolute, and the direction to ap- 
point a trust, rather than a condition at common law. Be- 
tween the alternative of a life estate with power to appoint the 
inheritance, or that of a fee simple in the devisee upon trust 
to appoint, the authorities and the reason of the thing are fa- 
vorable to the former. Such was the decision ultimately of 
the case of Daniel v. Ubley, 1 Jones Rep. 137. Noy's Rep. 
80; and Mr. Sugden, in his Treatise on Powers 121, says, 
“the better opinion certainly is, the devise is for life, with a 
power to appoint the inheritance, unless the words of the 
will clearly negative such a construction.” But it is said, 
that the rule is different in our law, because, by the act of 
1784, Rev. St. c. 122, s. 10,devises of land are to be construed 
to be in fee, unless by the express words of the will or by 
plain intendment they may be held to be ofalessestate. But, we 
think the purpose of that provision is to establish a rule be- 
tween the heir and the devisee, in respect to the beneficial 
benefit of the latter. Undoubtedly, the son took a life estate, 
at most, to his own use ; for the will is express, that the land 
shall be divided among his children, with only the qualifica- 
tion, that such division shall be in such mode, and shares, as 
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June, 1845 the devisee may choose. Then why should the son have a 


Alexander @*ger legal estate than for his own life? What interest 

v__ would it subserve ? None whatever ; for the appointees would 

Cynni"S get the same in either instance, whether the appointment ope- 

rate on the inheritance vested in the son as devisee, or in the 

testator’s heir at law, or on the inheritance limited in the will 

to the son’s children, as a remainder after the previous life es- 

tate of the son. ‘There are therefore, the same reasons, drawn 

from convenience and the presumed intention of the testator, 

in our law asin that of England, upon a provision of this 

kind, that the devisee should not have a greater legal estate 

than one commensurate with his beneficial ownership, name- 

ly, for his own life. This conclusion is fortified, too, by the 

circumstance that the language of the will is not, that the son 

may dispose of the residue of the estates, real or personal, af- 

ter the termination of his own enjoyment, but merely that he 

shall “divide and distribute” them among his children. If 

that be so, it is not material that we should determine in the 

present case whether the inheritance is, as a reversion, in the 

testator’s heirs at law, or, as a remainder, in the children of 

the devisee and son. In either case, the fee was never in the 

plaintifi’s husband ; at least, it does net so appear upon these 
pleadings. 

Moses W. Alexander is called in the will the testator’s son, 
it is true ; but he is not stated to be his heir or one ofhis heirs, 
nor his son born in lawful wedlock, whereby he would ap- 
pear to be his heir. On the contrary, the petition, by impli- 
cation, excludes any such inference, by specially setting out 
the will and claiming the fee to be in Moses W. Alexander 
by virtue of the devise, and that only. As we think he took 
only a life estate by the will, it follows the petitioner is not 
entitled to dower on this land, even at law; and, therefore, 
that the judgment must be affirmed. But as was mentioned 
at first, if our opinion were otherwise and the petitioner could 
recover at law, it would be of no value to her; as equity 
would certainly not allow the gifts to the children to fail, 
but would supply the waut of the execution of the power by 
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their father, and restrain the present plaintiff from insisting on June, 1845 

her right to dower at law. eer 16 
There was not more an intention by the testator, that the 

land should be absolutely the property of his son, than that 

the money and bonds should be, and the plaintff might as well 

claim a distributive share in the personalty, as the estate of 

her husband, as to claim dower in the land. 
Judgment affirmed with costs in this court; and this will 

be certified to the Superior Court, that further proceedings 

may be had in allotting the dower, recovered by the plaintiff 

in the other lands. 


Per Curtam, Ordered accordingly. 


FLEETWOOD WALTERS, ADM’R. &c. vs. WILLIAM WALTERS, 


On the trial of an issue, it was incumbent on the defendant to shew that he had 
given to his father a valuable consideration for a slave, and he produced a 
bill of sale, the execution of which he proved by a subscribing witness, and 
which expressed a consideration of $300. The plaintiff’s counsel asked 
the witness if he saw any money paid, and the witness replied that he did 
net, but that he saw a bond delivered by the defendant to his father, and be- 
ing asked by the same counsel what bond, he replied “ the defendant’s bond : 
to maintain his father and mother during their lives.” Held, that this exam- 
ination on the part of the plaintiff did not dispense with the necessity of the 
defendant’s producing the bond, or shewing that he had used the proper 
means to procure its production and then proving its contents; 


Appeal from the Superior Court of Law of Robeson coun- 
ty, at the Spring Term, 1844, his Honor Judge Nasu pre- 
siding. 

The evidence given at the trial of this cause and the vari- 
ous positions of the parties, are set forth at much length in 
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June, 1845 the case sent up; but, as the decision of this court turns on a 


Walters 
v. 
Walters: 


single point, it is only material to state so much of the case 
as may be useful in understanding that point. 

The action was replevin for a slave, named Hagar, which 
the plaintiff claimed, as the administrator with the will an- 
nexed of William Walters, theelder. The defendant is a son 
of the deceased, and claimed the slave as having been sold 
and conveyed to him by his father. The sale and convey- 
ance were impeached upon the grounds, that the father from 
age and mental infirmity had not capacity to contract, and that 
in fact the conveyance, if any, was obtained from him, 
without a valuable consideration, and that the negro had 
never been delivered to the defendant. For the purpose of 
shewing the sale to him, the defendant offered in evidence a 
written bill of sale (not under seal) from the father to himself 
for the slave in question, (among others) expressed to be for 
the consideration of $300 in hand paid, and the defendant of- 
fered to prove how the payment of the said consideration had 
been made. ‘Thereupon, the subscribing witnesses to the bill 
of sale were examined as to its execution by the deceased, and 
deposed that he did execute it by signing and acknowledging 
it and requested them to attest it, and that he had, at the time, 
capacity to contract. ‘The counsel for the plaintiff then ask- 
ed one of the witnesses, if he saw any money paid by the de- 
fendant to his father ; and the witness replied, that he did not, 
but that he saw a bond delivered to him; and being asked, 
“ what bond”? he said, “the defendant’s bond to maintain his 
father and his mother during their lives.” The plaintifi’s 
Counsel objected, that the contents of that instrument could not 
be proved by the witness, but that it must be produced in evi- 
dence, or its non-production accounted for, before the parol 
evidence was admissible. But, in reply, the counsel for the 
defendant insisted, that the parol evidence was admissible, be- 
cause it had been brought out by the plaintiff’s own cross-ex- 
amination. 'The court then allowed the witness to state, that 
he heard the bond read and knew its contents, and that they 
were as before stated. There was evidence given on both sides 
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as to the capacity of the father; and upon it the jury found June, 1846 
a verdict for the defendant, au, judgment ri rendered Woes 


v 


thereon, the plaintiff appealed. when 


Strange for the plainuff. 
No counsel in this court forthe defendant. 


Rurrin, C.J. It is obvious, that it was material to the 
defendant to establish, upon the trial, a bargain for the slave 
for a valuable consideration paid or secured, as.there was no 
conveyance by deed and no delivery. For although a con- 
sideration was acknowledged in the bill of sale; yet that was 
not conelusive, as the instrument was itself but a parol con- 
tract, and it was open to the plaintiffto show thatthe consid- 
eration had not been given. Jt was moreover, very material 
to the defendant's case in ‘another point of view. A prihtipal 
point in contest was the capacity of the father to contract, 
and it would be no light evidence on that point, that the bar- 
gain he made was for a fair price duly secured, and was dis- 
creet under all the circumstances, or that the conveyance was 
obtained in the form of a fair sale, without really paying or 
sécuring a fair price, or, indeed, any price. The defendant, 
therefore, undertook to go beyond his bill of sale, and prove 
the valuable consideration and the mode of its payment. The 
only question is, as to the mode of proving’the consideratidn, 
which.the defendant alleged on.the trial he gave, namely, an 
undertaking by him to maintain his parents during their lives, 
secured by his obligation made and delivered at the time he 
got the bill éf sale. Of cbutsé; the’ obligation is the only le 
gal evidence of its contents, until it be proved to be destroy- 
ed, or to be in the plaintiff’s"posséssion, and notice given io 
him to produce it. Itis said, indeed, that the-plaintiff dis- 
pensed with its production by asking the witness a question, 
which enabled him to state the contents. But we cannot so 
regard what occurred. ‘The very object of the plaintiff’s en: 
quiry was to shew, that the defendant’s undertaking to his fa- 
ther was in writing, in order that he might require its produc’ 

55 








a. 
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June, 1845tion. He did not draw out the contents as evidence before 
~~~ the jury; for, at the time, he insisted, that the contents could 
not go before the jury. His questions were preliminary ques- 
tions, and, in their nature, intended for the information of the 
court, in order to ascertain, whether the agreement, on which 
the defendant insisted, was in that form, which precluded oral 
testimony of it. If it were otherwise, the very objection, that 
an agreement is in writing, and therefore ought not to be 
proved bnt by the writing, would place the contents before the 
jury. , As it was, the defendant got the benefit of his agree- 
ment with his father, without its production, and against the 
objection of the plaintiff; which, we think, was erroneous. 
Therefore the judgment must be reversed, and a venire de 
novo awarded. 



















Per Curntamu, Judgment reversed and venire de novo. 








SAMUEL R. HAYWOOD os. STANFORD LONG, ADM’R. &c. 





The owner of a slave, who is hired out, is not answerableto a physician tor 
medicine or medical services, rendered the slave at the request of the hirer, 
and without the request or knowledge of the owner. 

What may be the rights or liabilitiesin such a case, as between the owner 


and the hirer, guere? 


Appeal from the Superior Court of Law of Granville 
county, at the Spring Term, 1845, his Honor Judge Catp- 
WELL presiding. 

The defendant, being an administrator, hired to one P. F. 
Long, for the year 1843, a slave belonging to the estate of his 
intestate. During the year the slave was taken sick, and P. 
F, Long, without the consent or knowledge of the defendant, 
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called on the plaintiff, who is a physician, to attend the slave, June, 1945. 
and he did so. Upon appplication to the defendant for’ pay-Fraywood 
ment he refused it, upon the ground that he was not liable v 
therefor ; and the plaintiff then brought this action for his bill 1 
for medicines and attendance, which is admitted to be reason- 

able. Upon non-assumpsit pleaded, the court non-suited. the 
plaintiff, and he appealed to this court. ? 


McRae for the plaintiff. 
E. G. Reade for the defendant. 


Rurrin, C.J. We think the decision of his Honor good at 
law. It need not now be decided, which of the two, the per- 
son by whom a slave was hired out, or the person to whom 
the slave was hired, as between themselves, is bound to pro- 
vide or pay for the requisite medical attendance during the 
term. ‘The only question in this case is, whether the physi- 
cian is to look to the person, who employed him, for his bill, 
or is at liberty to charge another person, who did not employ 
him, or have any knowledge of the sickness of the slave, or of 
the plaintiff's attendance. . We think very clearly, the former. 
If indeed, the slave had not been hired out, the owner would 
not be liable for the physieian’s bill, unless there was a re- 
quest of the owner or a subsequent promise torpay. At least, 
that must be the general rule ; though it may be liable to an 
exception, that where it is a case that may be called one of 
life and death, or there isa préssing necessity for immediate 
assistance, the master would be liable for the attendance, that 
was indispensable, before there was a reasonable time and op- 
portunity for notice to the master. But, unless in a case of 
that kind—if even in that the services of the physician with- 
out the request of the owner, and at the instance of the slave, 
or any one else, must be deemed gratuitous, in respect to the 
master. So it was decided in New-York, in Dunbar v. Wil- 
liams, 10 John. 249. And even the exception just stated, 
which is admitted in that case, is very far from being estab- 
lished by authority, as will be seen by the cases cited in Dun- 
bar v. Williams and by the case of Newby v. Wiltshire, 2 
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June, 1845 Esp. Rep..739. Lornp Kenyon held, indeed, at Nisi Prius, in 
Haywood Scarman v. Castill, 1 Esp. Rep. 270, that the master was li- 
able for medicine for his servant, while in his service, upon 
‘ the same ground that he was bound to provide food and lodg- 
ing for him. But surely, if liable at all, he ought not to be, 
uhtil notice of the necessity, and his refusal or neglect to pro- 
vide proper attendance and medicines. But the very reasons 
given in that case shew, that this plaintiff cannot recover ; for 
the liability is confined to the case, in which the servant is 
under the master’s roof, as a part of his family, and put upon 
the same footing as that for necessary food, thus placing the 
legal liability, in this case, upon the person in possession of 
the slave, who was also the employer of the plaintiff. In this 
court there has been no case of this kind before, for we believe 
it has never been suggested hitherto, that the reversioner, if he 
may be so called, merely as such, was liable for medical ser- 
vices to the slave more than for his food, while hired out, 
where they had been rendered, not at his request, but at that 
of the possessor. ‘The question, however, we find, has been 
made jn an adjoining sister State, whose social condition is 
similar to our own.. In the case of Wells v. Kennerly, 4 
McCord’s Rep. 122, the court of appeals in South Carolina 
held, that the general owner was not liable for the doctor’s 
bill, either by the rules of law or the policy of the country ; 
for that person had no more right to throw the expenses of the 
negro’s sickness upon the general owner, than to an abate- 
ment of the hire during the period of sickness. 

It is said, however, that here it is ditterent, because by the act 
of 1798, Rev. St. 89. s. 18 & 19, the support of the slave is im- 
posed on the owner. But that act cannot affect this question ; 
for it is confined to provisions of food, raiment, and lodging, 

and these are unquestionable charges upon the possessor, un- 
less in a case of a fraudulent hiring by a solvent to an insolv- 
ent person, with a view to throw the expense of support on the 
wardens of the poor. Besides, the act expressly requires the 
wardens to give the owner ten days notice to provide for the 
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slave himself .before they can do so and charge him. So in June, 1845 
no point of view is the act applicable here. 


Per CuriaM, Judgment affirmed. 


THE STATE ts. JOHN INGRAM, ADM’R. &c. 


When a bond is upon its face exclusively for the use of the State, an express 
acceptance by an agent for the State need not be shewn. 

In an action on a bond payable to the State and conditioned for the building 
and keeping in repair of a public bridge, evidence that the bond was sign- 
ed and sealed by the obligors, and was afterwards found among the of- 
ficial papers of the clerk of the County Court, which appointee the com- 
missioners to let out the building of the bridge, is sufficient proof of a de- 
livery. 

‘When a contractor for keeping a public bridge in repair commits a breach of 

- his contract, and the County Court has caused the necessary repairs to be 
made, the rule of damages in an action for the breach is the value of the 
repairs needed, and not the sum the county might have paid for them: 

The cases of The State v. McAlpin, 4 Ired. 148, and The State v. Shirley, 1 
Ired. 597, cited and approved. 


Appeal from the Superior Court of Law of Anson Coun- 
ty, at a special Spring Term, 1848, his Honor Judge Barrie 
presiding. 

This is an action of debt upon a bond, executed by the de- 
fendant’s testator, Erasmus Ingram, and payable to the State 
of North Carolina. The substance of the condition of the bond, 
was that the said Erasmus should build a pyblic bridge in 
the county of Anson, the location of which was described, 
and for the building of which he had contracted with certain 
commissioners appointed by the County Court for that pur- 
pose, and also that he should keep the same in repair for seven 
years from the 10th day of October, 1838. The breach al- 
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June, 1845 leged was, that he had neglected to keep the bridge in proper 
State repair. The pleas were, non est factum, conditions perform- 
v __ ed, conditions not broken. 

Upon the trial the subscribing witness swore, that he attest- 
ed the bond and believed it was signed by the obligors in his 
presence, though he had no distinct recollection of the trans- 
action. The Clerk of the County Court stated, that he found 
the bond filed away among the records of his office. Another 
witness then deposed, that, in the year 1842, the bridge re- 
ferred to in the bond was so much out of repair, that the 
County Court found it necessary to have it repaired, and ap- 
pointed for that purpose a committee, who let out the repairs 
to the lowest bidder, when the witness undertook it, and re- 
ceived therefor the sum of fifty-five dollars and ninety-eight 
cents. The counsel for the defendants insisted that the action 
could not be sustained, as there was no authority to take the 
bond payable to the State ; and, further, that if it could be sus- 
tained, the repairs might have been made for a less sum, and 
proposed to examine testimony for the purpose of shewing 
that fact. But the Court was of opinion, that the bond, being 
for the public benefit, might be supported as a voluntary bond; 
and the proper measure of damages was the sum the County 
was compelled to pay, in consequence of the failure of the 
defendant to keep up the bridge according to his obligation. 

There was a verdict for the plaintiff, and, judgment being 
rendered pursuant thereto, the defendant appealed. 


Alezander for the State. 
No counsel in this Court for the defendant. 


Dantet,; J. In the case of the State v. McAlpin, 4 Ired. 
148, this Court said, that the capacity of the State to take a 
bond could not be denied. A bond, payable to the State for 
the benefit of the body politic, stands upon ground essentially 
different from one thus payable for the benefit of private per- 
sons, as was the case of the State v. Shirley, 1 Ired. 597.— 
in the latter case, there is no presumption of acceptance of the 
bond by the sovereign, unless there be an actual delivery in 
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the cases and to the persons authorized by the Iégislature toJune, 1845. 
take it, But such express acceptance by an agent for the State 
State need not be shewn, when the bond is, upon its face, ex- 
clusively for the use of the State. To such a bond, the rule, 
that, from the benefit to the obligee, acceptance is to be pre- 
sumed, applies with as much reason, as if the obligee was a 
private person. ‘That the erecting and keeping up of a pub- 
lic bridge are for the use and benefit of the State, is not to be 
questioned. 'The subscribing witness swore, that he believed 
that the obligors executed the bond in his presence. And the 
bond was afterwards found in the possession of the clerk of 
the County Court among the papers of the office, which 
Court appointed the commissioners to let out the building of 
the bridge. This was evidence of a delivery for the State, 
either to the commissioners or to the clerk of the Court. 

Upon the next question this Court does not concur in opin- 
ion with his Honor. The defendants contracted “to keep the 
bridge in constant repair for seven years ;” and for a breach 
of that part of the contract, the rule of damages is the valwe 
of the repairs needed, and not the sum the County might have 
paid for them. 'The County very properly laid before the jary 
evidence of the mode of letting out the repairs and the price 
paid:for them, as the means of enabling the jury to say what 
they were worth. But that did not preclude the defendant 
from giving evidence that they were worth less, according to 
the usual prices of such labor and materials, so as to let the 
jury have full information on both sides, as to the true value. 
We think, therefore, that the evidence offered by the defend- 
ant was improperly rejected, and, for that reason, the judg- 
ment must be reversed and a venire de novo awarded. 


Ingram. 


Per Curiam, Judgment accordingly. 
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JOHN BAILEY, SEN’R. vs. THOMAS MILLER, EX’OR. &c. 


June, 1845 Where a father made’a fraudulent eonveyance of slaves to his son, an infant 

om of tender years, and then died, and the slaves were taken possession of by 
the grandfather of the infant, for the use and benefit of the infant—Held, 
that the grandfather was liable to be sued by a creditor of the deceased fa- 
tier as exécutor de son tort. 

If a fraudulent doneé of goods disposes of them to another, who accepts them 
bona fide upon a purchase, or even to keep for the donee, the vendee or 
bailee would not be executor de son tort, But an infant of tender years can 
neither accept such a gift, nor constitute an agent to keep possession of it 
for him. 

An infant of tender years cannot be an executor, nor be sued as such. 

It is not the paper title merely that makes one an executor of his own wrong, 
but it is the disposition, or the possession and occupation of the effects that 
do it, 

The case of Twrner v. Child, 1 Dev. 25, cited and approved. 


Appeal frorh the Superior Court of Law of Camden’ coun- 
ty, at the Spring Term, 1845; his Honor Judge Barrie pre- 
siding. 

This was an action of debt against the defendant, to charge 
him as executor de son tort of Francis Ackiss, upon ajudg: 
ment obtained against the latter in his lifé tinte, at June term 
1840 of Pasquotank County Court. Upon the trial tlie evi- 
dence was, that the slaves, with the intermedling with whom 
the defendant was sought to be charged as executor of his own 
wrong, belonged to and were in the possession of the said 
Ackiss in the year 1840 ; that, afterwards and in the life time 
of Ackiss, the said slaves went into the possession of the de- 
fendant who held and still continues to hold them for his in- 
fant grandchild, under a deed of gift, executed by Ackiss to 
the said child, who was his son, then of very tender years 
in the arms of a nurse ;. that this deed bore date the 5th of 
February 1840 and was witnessed by the defendant and kept 
and exhibited by him, as the title, by which he claimed the pos- 
session of the slaves; that, some five or six weeks after the 
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date of this deed, Ackiss sold all the other slaves which he June, 1815 
owned, as he said for the payment of his debts, and that from Batey_ 
that time he had no other property besides the slaves embraced 
in the said deed ; that, at the June term of the County Court 
of Pasquotank next following, he confessed the judgment, up- 
on which this suit is brought, for a debt due by a note given 
in 1839 ; and that he afterwards died insolvent, and no ad- 
ministration has been taken out upon his estate. 

The defendant objected to a recovery upon the grounds, Ist 
That he could not be charged as executor of his own wrong, 
because he did not claim the slaves in question for himself, 
but for his grandchild under a deed to the latter; 2dly. That 
there was no fraud in the deed of gift to the donee. 

The court instructed the jury, that, however it might be, 
if the donee were of sufficient age to take charge of the slaves 
and hold them himself, yet in this case, where he was a mere 
infant of such tender years as to be entirely incapable of act- 
ing for himself, the defendant, his grandfather, might be 
charged, as executor of his own wrong, for intermeddling 
with the slaves, if the deed of gift was fraudulent as against 
the plaintiff. The question of fraud was then submitted to 
the jury, who found that the deed was fraudulent and gave a 
verdict for the plaintiff. Judgment being rendered pursuant 
thereto, the defendant appealed. 


Milier. 


No counsel appeared in this court for the plaintiff. 
Badger and A. Moore for the defendant. 


Rurrin, C. J. The conveyance of the father to his son 
was voluntary and made when the donor was, insolvent or on 
the brink of insolvency, and was clearly void as to debts ex- 
isting at the time. It has been so found by the jury. There- 
fore, as respects the present plaintiff, the slaves are still regard- 
ed as the goods of the deceased debtor. There is no doubt 
that a fraudulent donee is liable, as executor of his own 
wrong. Edwards v. Haskin, 2 T. R. 587. But it is said, 
that, although that be true, yet one who takes possession as 

56 
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June, 1845 the agent of the fraudulent donee, does not become executor, 

Bailey 
Vv. 

Miller. 


as he has a fair color for his possession, which gives a char- 
acter to it, and shows that he did not intend to administer the 
goods, or in any manner to treat them as the effects of the de- 
ceased which is said upon the anthority of Turner v. Child, 
1 Dev. 25. That case, in which the doctrine held by the 
majority of the court seems to us to be carried to the utmost 
extreme, does not we think apply to the present. ‘There, ev- 
ery thing was assumed to be bona fide, and that the agent 
continued to act under a sense of duty, and without being 
aware that the authority, which he derived from his principal, 
ceased at his death. His acts had a lawful beginning, and 
that was sufficient to excuse him, as the court thought. But 
the contrary is the case here. ‘The origin and continuance of 
the defendant’s possession are tainted with fraud, and with- 
out colour of authority from any one. If indeed, the fraud- 
ulent donee disposes of the goods to another, who accepts 
them bona fide upon a purchase, or even to keep for the do- 
nee, the vendee or bailee would not be executor de son tort. 
Com. Dig. Administrator,C. But that is because there is 
apparently no wrong in any one in that transaction, and the 
posessor has no reason to consider the goods as being of the 
estate of the deceased. In this case, however, it is begging 
the question, to call the defendant the agent of the donee, 
He isnot hisagent. He was never constituted his agent by 
any act of the donee, who had no capacity for that purpose. 
The defendant is in no way the agent, except so far as he made 
himself so. His authority was not conferred on him, but 
was officiously assumed by him, and but pretended. There- 
fore, he cannot protect himself under the allegation, that he 
derived the goods under a person, who claimed title to them, 
and being in possession, assumed to dispose of them. On the 
contrary, the donee here was incapable of assenting to the 
gift, did not take possession, and could not take it, and was of 
such tender years that he could not be executor, nor be sued 
assuch. Ifthen, the defendant be not liable in this action, 
no one would be ; which is another reason, why the case is 
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not within the rule, that a bailee of an executor of his own June, 1845 
wrong does not also become such executor: since in such” paijey 
case, there is a person liable to the creditors. But here there 
is none, unless the defendant be. For, ifthe grand-child were 
of age to assent to the deed and even to fill the office of exec- 
utor, he could not be sued by the creditor; as it is not the 
paper title merely that makes one an executor of his own 
wrong, but it is the disposition, or possession and occupation 
of the effects that do it. Here the infant sets up no title and 
has no possession ; but the defendant takes it on himself to 
set up a title on behalf of the infant, to take possession and to 
defend it for him, although the infant, ifa donee at all, isa 
fraudulent donee. Such unasked interference must be at the 
defendant’s risk ; for he had no right or duty to take charge of 
these negroes, as the property of his grandson, unless they 
should turn out to be the grandson’s. His possession renders 
him liable to the deceased’s creditors, as executor de son tort, in 
the same manner as itwould enable the true owner of the slaves, 
if a third person, to maintain detinue forthem. If this were 
not so, every insolvent might, by collusion with his near rel- 
atives, defeat his creditors by conveyances to his infant chil- 
dren. 


Vv. 
Miller. 


Per Curiam, Judgment affirmed. 
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WAMES HOLLAND'S HEIRS ts. JOHN CROW & AL. 


June, 1845 A scire facias to repeal a patent, should set out particularly the patent of the 


plaintiff, or his title derived from a patent, with its boundaries and location; 
also a copy of the patent, with its boundaries, granted to the defendant or 
the person, under whom he claims, with all their correct names, and also 
how the two patents conflict ; and the scire facias should also aver the rea- 
sons why the defendant’s patent should be cancelled. If the defendant de- 
nies any of the plaintifi’s allegations, issues upon those allegations and de- 
nials must be found by a jury. Otherwise, the court will noi give judg- 
ment. 


Appeal from the Superior Court of Law of Haywood Coun- 
ty, at the Spring Term, 1842, his Honor Judge Bar.ey presi- 
ding. 

This was a petition and scire facias by the heirs of an 
elder against a junior patentee, to vacate a grant, under the 
act of 1798, Rev. St. ch. 42, s. 31. The petition set forth the 
plaintiffs’ ancestors and the defendants’ grant, describing them, 
and alleging that the defendants’ grant covered the land pre- 
viously granted to the plaintiff’s ancestor, and that the defen- 
dant and those who claimed under him, were continually har- 
assing them with suits, and praying that the defendant’s grant 
might be declared void. The defendants in their answer to 
the petition, insisted that, for certain reasons there mentioned, 
the plaintiff’s grant was void. The scire facias merely 
recited, that “a petition had been filed by the heirs of James 
Holland, deceased, under the act of 1798, praying that the 
grant to John Crow for certain lands, may be repealed and va- 
cated,” and commanded the sheriff “to make known to John 
Crow (and others named as assignees) that they should be and 
appear, &c. then and there to shew cause, if any they have, 
why such grant or patent to the said John Crow should not 
be repealed and vacated.” Upon the return of the scire facias 
executed, the following issues were submitted to a jury: 
ist. Was James Holland, the ancestor of the plaintiffs in this 
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case, the senior patentee? 2ndly. Did the defendant, John June, 184 
Crow, know of the existence of the plaintiff’s grant, at the “Holland 
time the said Crow obtained his grant. The jury found both 
of the issues in favor of the plaintiffs. On the trial, a wit- 
ness on the part of the plaintiffs proved, that, in a conversa- 
tion with Crow, he informed the witness that he had made an 
entry on the Holland old field; when the witness observed, 
why did you do so? do you not know that Holland long since 
obtained a grant for the said tract? Crow answered, I do, 
but understand the title is not good, and it will not cost me 
much any how; I will try it. The jury having found the 
issues as above stated, his Honor, believing the defendants’ 
grant was obtained by fraud and upon false suggestions, or- 
dered, adjudged and decreed that the defendants’ grant be va- 
cated. From this judgment the defendant appealed. 


Guve. 


Francis for the piaintffs. 
J. G. Bynam for the defendants. 


Danie, J. The Act of Assembly, originally passed in 
1798, Rev. Stat. ch. 42, sec. 31, declares, that, when any per- 
son claiming title to lands under a patent, shall consider him- 
self aggrieved by any patent, issued to any other person a- 
gainst law, or obtained by false suggestions, surprise or fraud, 
such person, so aggrieved, may file his petition in the Superi- 
or Court of Law of the County, in which the land may lie, 
together with an authenticated copy of the said patent; which 
petition shall briefly state the grounds, wherefore such patent 
should be repealed and vacated. Whereupon, a writ of scire 
facias shall issue out of the said Superior Court to the claim- 
ant under such patent, requiring him to shew cause, why such 
patent, thus improperly issued and obtained, should not be 
vacated. ‘The scire facias shall be the leading process, and 
all the proceedings thereon shall conform to the general rules 
of practice at law in such cases, except that, when the scire 
Jacias cannot be personally made known, then the Court 
shall order publication in the newspapers for the defendant to 
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Jane, 1845 appear and plead, or judgment by default on the scire facias 
Holland would be rendered against him. When the defendant appears, 


Gum. 


he will demur, or plead and make up issues and try them by 
a jury, according to the practice on scire facias atlaw. In 
England, the King’s patents are enralled, on the common law 
side of the Court of Chancery. And when the King, or any 
person, is aggrieved by the issuing of a patent, for any of the 
causes before mentioned, the Attorney General causes a scire 
Jfacias,in the name of the King, to issue, to vacate it; which 
scire facias contains proper averments of the causes on which 
it is founded. The scire facias issues out of the Court of 
Chancery. The judgment is, that the patent be vacated hnd 
brought into the Court of Chancery, that the Chancellor, who 
has affixed the great seal to it, may take off the seal. In this 
State, patents are not enrolled in the Superior Courts of law ; 
therefore the legislature required the person aggrieved to file 
a petition in the Superior Court in his own name, as a foun- 
dation for the scire facias. ‘The plaintiff’s petition first, and 
then his writ of scire facias, founded on it, should set out, 
with particularity, his own patent, or his title derived, from a 
patent, with its boundaries and location ; and also a copy of 
the patent, with its boundaries, which had been granted to the 
defendant, or those under whom he claims title to the land, 
with all their correct names, and also how the two patents 
conflict. And the writ of scire facias should not only recite 
the patent of each party, but should also make all the materi- 
al averments, why the defendant’s patent should be cancelled. 
When all these things have been done by the plaintiff, and 
the defendant brought into Court by a proper service of the 
scire facias, the latter will be enabled to demur or plead un- 
derstandingly ; and if any issues are made up, the jury can 
plainly see what they are to try, and the Court will know 
from the record what judgment to render. In the case now 
before us, there are no plaintiffs mentioned in the scire faci- 
as by their christian and sirnames, no description of Crow’s 
patent by its date, boundary, location or interference with 
Holland's patent. ‘The defendants have not put in any pleas 
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to the writ and action, which are material (if their answers June, 1645 
were to be considered by us as pleas,) except that part, which Hollan 4 

state that the lands patented by Holland, was not by law sub- 
ject to entry, and that therefore the patent to Holland was void; 
and not voidable. Upon this plea no issue has been made up 
and found bya jury. The plaintiff's petition states, that the 
land, patented by Crow, was identically the same land, which 
had been patented by Holland; but there is no averment of 
this fact in the scire facias ; and the verdict, which has been 
found by the jury, does not shew to the Court, that there was 
any interference in the two patents, or that there was any 
lawful cause or ground for the court to vacate the patent to 
Crow. Wetherefore think that the judgment must be revers- 
ed and the cause remanded to the Superior Court, when a 
repleader may be allowed, or such other steps taken as may 
be agreeable to right and law. 


one. 


Per Curiam, Judgment reversed and 
cause remanded 
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THE STATE vs. WILLIAM TOLEVER & AL. 





June, 1845 Where the prosecutrix was in the peaceable possession, with her family, of a 
dwelling-house and its appurtenances, and four persons entered the yard of 
the house with hostile or unkind feelings and manners, against the will of 
the prosecutrix, to injure and insult her, and refused to go away when she 
bid them, and they had a common purpose in so doing, and abetted each 
other—Held that such acts and purposes rendered the parties liable to an 
indictment for a forcible trespass. 

An indictment for forcible trespass will lie at common law, if the facts charg- 
ed amount to more than a bare trespass. 

When the name of the county is mentioned in the margin of the indictment, 
and it is stated that the dwelling-house, on which the forcible trespass is al- 
leged to have been committed, was “ there situate and being,” this must re- 
fer to the county mentioned in the margin. 

The case of The State v. Bell, 3 Ired. 506, cited and approved. 





Appeal from the Superior Court of Law of Ashe county, 
at the Spring Term, 1845, his Honor Judge Baitey presid- 
ing. 
The defendants, William Tolever and Caroline Tolever, 
were tried upon the following indictment, to wit: 


State of North Carolina, in Superior Court of Law, 
Ashe County, ; Spring Term, 1843. 


The jurors for the State, upon their oath, present that Wil- 
liam Tolever, late of the said county, laborer, Elizabeth 
Tolever, Caroline Tolever and Louisa Tolever, all late of said 
county, spinsters, on the 1st day of April, 1843, with force and 
arms into a certain yard and dwelling house, then situate and 
being, and then and there in the possession of Polly Long, un- 
lawfully, violently, forcibly, and with a strong hand, did en- 
ter into, and then and there unlawfully, violently, forcibly, 
and with a strong hand, did throw certain filth and dead car- 
casses into the said house, she, the said Polly, then and there 
being therein, and then and there did remain cursing, abu- 
sing and threatening the said Polly for a long time, to wit, for 
one half hour, and other wrongs then and there did, to the 
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great terror of the said Polly Long, then and there being, and June, 1645. 


against the peace and dignity of the State.” 

It is unnecessary to detail the testimony introduced on the 
trial as the instructions of the presiding judge sufficiently in- 
dicate its general nature. The judge instruced the jury, that 
if the defendants, now on trial, together with Elizabeth, the 
mother, and Louisa, the other daughter of William, went in- 


to the space, that had been inclosed as a yard, in a peaceable - 
and friendly manner, they would not be guilty; but if the 


four went into the said space, with hostile or unkind feelings 
and manner, against the will of Polly Long, to injure or insult 
her, and there remained against her will and refused to go a- 
way when she bid them, and they had a common purpose in 
so doing and abetted each other, although there was no fence 
around the said space, yet such acts would constitute a forci- 
ble tresspass, and the defendants would be guiltty. The jury 
found the defendants guilty. A motion was then made in ar- 
rest of judgment, for that the offence is not charged to have 





State 
v 


Tolever. 


been in the county of Ashe. This motion was overruled) — 


and judgment being rendered pursuant thereto, the defendants 


appealed. 


Attorney Géneral for the State. 
Boyden for the defendants. 


Dantet, J. The prosecutrix was quietly in possession of 
the premises, under a parol lease then unexpired. She was 
personally present in the house with her family of children, 
when the defendants entered the yard of the house. The judge 
told the jury, that if the twodefendants, with Elizabeth Tole- 
ver and Louisa Tolever, (the two latter of whom were not 
tried) entered the yard with hostile and unkind feelings and 
manner, against the will of the prosecutrix, to injure or insult 


her, and there remained against her will and refused to go 


away when she bid them, and that they had a common pur- 

pose in so Going, and abetted each other, such acts would 

make them guilty of a forcible trespass. An indictment will 
57 
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June, 1845 lie at common law for forcible entry, if it contain such a state 


State 


v 
Tolever. 


ment, as shews that the facts chatged amount to more than a 
bare trespass ; as by violently taking and keeping possession 
of lands with menaces, force and arms, without the authority 
of the law, 1 Rus. on Crimes, 283. Four persons entered the 
yard of the nearly defenceless prosecutrix, with a common 
intent (as the jury have found) to abet each other in injuring 
and insulting, and actually insulting her with abusive lan- 
guage and gestures, and thrusting from the yard, through 
her broken door, the carcass of a dead animal. 'These facts 
shew that it was more than a bare tresspass. They had a- 
tendency to alarm some, and cause others to commit breaches 
of the peace. We think that the charge of the court was cor- 
rect: 

Secondly : The defendants moved in arrest of judgment, 
because the offence is not, as they say, charged to have been 
committed in the county of Ashe. The answer is, that the 
county of Ashe is set forth in the margin of the indictment ; 
and the body of the indictment then proceeds to mention the 
defendants by name “of said county,” and that they “into a 
certain yard and dwelling house, there situate and being, and 
then and ¢here in the possession of Polly Long, unlawfully 
did enter, &c.” The words “there situate and being” must 
refer to the county mentioned in the margin of the indict- 
ment. State v. Bell, 3 Ired. 506. This motion was proper- 
ly overruled by the Court. This opinion must be certified to 
the Superior Court of Law for the county of Ashe. 


Psr Curia, Ordered accordingly. 
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An objection to the process, by which a defendant is brought into court, comes June, 1845 


too late after he has appeared, and pleaded in bar of the action. 

A warrant from a justice in a civil case need not on its face be returnable on 
a certain day or at a certain place, but only within thirty days. The day 
and place are to be notified by the constable, who serves the warrant. 

A warrant from a justice in a civil case requires no seal. 

A warrant from a justice, in a civil case, must name the proper parties, and 
state a cause of action within the justice’s jurisdiction, both as to the na- 
ture and amount of the demand. 

The overseer of a road may recover in his own name the penalty for hands 
not working on the publicroad. He is not bound nor required to sue “ for 
himself and the county,” since the fine is to be applied by the overseer to 
the keeping up of the road. 

Judgment on a warrant by an overseer of a road for thirty dollars, for thirty 
hands not working on a publie road, when the jury fined only twenty-eight 
dollars, will not be arrested. As there are no declarations on a warrant, the 
court will intend there were thirty counts for $1 each per hand, and then 
there may be judgment on the twenty-eight counts proved, and not on the 
other two. 

The warrant, for the penalty for not working on a road, need not shew on its 
face that the road was 1n the county in which the warrant issues. War- 
rants never havea venue. The objection, even if the case had been in 3 
court of record, must have been taken advantage of by a plea in abate- 
ment. 

A warrant for a penalty must set forth the acts, which give the penalty to the 
plaintiff, in order to shew “how the sum is due,” and this is a matter of 
substance. But the plaintiff may amend by agreeing to claim no costs 
from the defendant. 

The cases of Welsh v. Scott,5 Ired. 72. Green v. Mangum, 3 Murph. 39. 
Scroler v. Harrington, 1 Hawks, 192, and Stale v. Muse, 4 Dev. & Bat. 319, 
cited and approved. 


Appeal from the Superior Court of Law of Onslow coun- 
ty, at the Spring Term, 1845, his Honor Judge Serre pre- 
siding. 

This action commenced by a warrant, returnable before a 
justice of the peace, fora penalty or forfeiture of thirty dol- 
lars, incurred by the defendant for refusing or neglecting to 
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Jane, 1845 send thirty hands to work one day on the public road, lying 





between Doctor’s Bridge and the Dark Entry, in Onslow 
county. ‘The warrant was as follows, to-wit : 


“ State of North Carolina, 
. Onslow County. 


To any lawful officer of said county to execute and return 
within thirty days from the date (Sundays excepted.) Whereas, 
Charles Duffy, overseer cf the public road, leading from the 
Doctor’s Bridge to the Dark Entry, complains, that John A. 
Averitt justly owes him the sum of thirty dollars, for his non- 
attendance on said road for thirty hands, which said Averitt 
is entitled to send on said road, and failing to do so, after be- 
ing duly sworn according to law. These are therefore to 
command you to bring the said Averitt before me or some 
other justice of this county, to answer said complaint. Given 
under my hand, &c. (Signed) 
| J. M. FRENCH, J. P.” 

The defendant in the County Court pleaded, General Issue. 
On the trial it appeared in evidence, that the defendant was 
the owner of twenty-eight hands, liable by iaw to work on 
this district of road, and had been duly notified by the plain- 
tiff, who was the overseer of the said district of road, to send 
all his hands, liable to work on the road, at a certain time and 
place, for the purpose of repairing the same. After the jury 
was impannelled in this case, and before a verdict was ren- 
dered on the same, the defendant’s counsel moved to dismiss 
the suit or non-suit the plaintiff, on the ground; First, that 
the warrant was defective, because it did not refer to the stat- 
ute, which gave the penalty sued for, and that omission was 
fatal ; Secondly, that there was no seal annexed to the name 
of the justice of the peace, who granted the warrant. By the 
consent of the parties, his Honor reserved these questions ; 
and the plaintiff then proved, that the defendant, after being 
duly notified, failed to send twenty-eight hands to work on 
the road for one day, and a verdict was rendered by the jury 
in favor of the plaintiff for the sum of twenty-eight dollars. 
Upon the rendition of this verdict, the defendant’s counse! 














OF NORTH CAROLINA. 


457 


moved in arrest of judgment: 1st. That the warrant did not June, 1845. 


conclude against the form of the statute, which gave the pen- 
alty or forfeiture sued for, nor did it refer to any statute ; 2dly, 
On account of the variance of the sum demanded in the 
warrant, and that found by the jury; 3dly. That the war- 
rant does not appoint some certain time and place within thir- 
ty days, for the defendant’s appearance before a justice of the 
peace; 4thly. That the warrant does not set forth that the 
district of road, of which the plaintiff claims to be overseer, is 
in the county of Onslow; 5thly. That the action for the for- 
feiture for not working on the road is qui ¢am in its charac- 
ter, and is so declared to be by the Revised Statutes, ch. 104, 
sec. 39, and that the plaintiff could not maintain this suit un- 
der this warrant. 

His Honor overruled all these objections, and refused to ar- 
rest the judgment, and rendered judgment in favor of the 
plaintiff, from which the defendant appealed. 


Attorney General for the plaintiff. 
No counsel in this court for the defendant. 


Rurrin, C.J. Most of the numerous points in this case 
seem to have been taken with but slight consideration. 

A warrant is both the process, to procure the defendant’s 
appearance, and is in the place of the declaration, to inform 
him of the nature of the demand. Several of the objections 
in this case are for defects in point of form in the warrant, 
considered as process merely. Were they good, if taken in 
psoper time, they come too Jate here. That for the want ofa 
seal was taken pending the trial, upon the idea, apparently, 
that the defect might be cured by verdict. But, in respect of 
the time of making the objection, the case is necessarily the 
same, whether it be made after the case is submitted to the 
jury on the issues, or after the jury returns a verdict; for, 
after the trial has begun, the Court will not suspend it for the 
sake of letting in technical objections, but wil! proceed with 
the trial with a view to a determination on the merits. But 
the objections to the process, as such, had been before waived 
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June, 1815 by the plea in bar ; for, as the defendant may appear without 


Duffy 


v. 
Averi:t. 


~ process, his appearance and plea admit him to be in Court on 
suflicient process. The truth is, however, that both of the 
objections of that kind are altogether unfounded. 

A warrant need not contain any special day or place of re- 
turn. This turns entirely on the act of assembly. ‘That, 
Rev. St. ch. 62, sec. 7,8, provides, that warrants shall be 
made returnable before some Justice of the Peace of the Coun- 
ty, on or before thirty days from the date thereof, Sundays ex- 
cepted. ‘To that, this warrantconforms. It further provides, 
that upon serving a warrant, the constable, if required, shall 
take from the defendant a bail bond, “conditioned for his ap- 
pearance at a certain time and place, therein to be specified, 
before some justice of the county, where the warrant issued ;” 
and then it adds, that the warrant “shall be determined on the 
day appointed by the officer serving the warrant as aforesaid.” 
‘The day and place for the return are, therefore, not to be 
designated in the warrant, but by the constable. 

Nor is a seal requisite to a warrant. It is requisite to a 
State’s warrant foracriminalcharge. Welch v. Scott, 5 Ired. 
72. Thatis at common law. But warrants in civil cases 
owe there origin to the legislation of this State exclusively. 
The provisions of the acts, respecting the jurisdiction and 
proceedings before justices of the peace out of Court, render 
it plain, that the process and proceedings are to be in writing, 
and, of necessity, verified by the signature of the justice.— 
But there is nothing in the acts, from which it can be inferred, 
that the warrant, judgment, or execution is to be under seal ; 
and it has not been the practice to aflix a seal to any of those 
proceedings. Indeed, neither of the Judges of this Court re- 
members to have seen a seal to a civil warrant. 

But, as has been mentioned, a warrant is not merely pro- 
cess, but it is intended to serve the purpose of a declaration, 
as far as a declaration is deemed necessary in petty causes.—. 
For the act, afler specifying the subjects of a justice’s juris- 
diction, (including a penalty incurred under a statute,) requires 
that “the sum claimed, and how due, shall be expressed in the 
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warrant.” Consequently, that instrument must name the pro- June, 1845. _ 


per parties, and state a cause of action within the justice’s ju- 
risdiction, both as to the nature and amount of the demand, 
To the warrant, viewed in this aspect, several of the defend- 
ant’s objections are taken ; and they will now be considered. 

The plaintiff is Charles Dufiy, “the overseer of the public 
road leading from the Doctor’s bridge to the Dark Entry ;” and 
the suit is for a penalty, claimed for the neglect of the defend- 
ant to send his slaves to work on that road, after due sum- 
mons. It is said, that the plaintiff cannot maintain the suit in 
his own name alone, because the statute, Rev. St. ch. 104, sec. 
39, makes all the forfeitures, incurred under it, recoverable, 
the one-half to the use of the prosecutor, and the other half to 
the use of the County. We believe the objection would be 
well taken, if it depended on that section of the act. But 
we hold, that the whole act and the subsequent one of 1842, 
ch. 65, taken together, remove the objection and sustain the 
suit in its present form. ‘The first act on the subject was that 
of 1784, ch. 227, sec. 7, which, among many penalties, gave 
one of five shillings a day, “to be recovered by warrant and 
paid to the overseer and by him to be expended in hiring 
other hands to work on said road.” ‘Then, in 1786, ch. 256, 
it was enacted, that all forfeitures under the act of 1784, 
should be recovered by action of debt, one-half to the use of 
the person sueing, and the other half to the use of the State, 
unless otherwise provided for in the said act of 1784. In re- 
lation, however, to the particular kind of forfeiture, now un- 
der consideration, acts passed in 1817, ch. 935, and in 1825, 
ch. 1287, which, after increasing the penalty to ten shillings, 
provided, that in all cases where “overseers of roads are com- 
pelled to warrant their hands” for neglect to work, the over- 
seers shall be competent witnesses to prove the notice, and 
that the County shall pay the costs, if the defendant be un- 
able. These several provisions make it very evident, that 
this penalty on a hand for not working was not intended to 
be within the general provision of the act of 1786, and to be 
recovered, one half to the use of an informer and the other 
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June, 1845 half to the use of the State, but was specially provided for 
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and made recoverable by the overseer for the purpose, exclu- 
sively, of being expended on the road. In digesting those 
acts into the Revised Statutes, ch. 104, the forfeiture of one 
dollar a day for each hand is re-enacted; but the provisions 
for a recovery by warrant, and for the payment to the over- 
seer, and the apropriation of it in his hands to hiring other 
hands to work on the road are omitted. But enough is re- 
tained to shew the omission to have been mere oversight ; for 
in the 11th Section the acts of 1817 & 1825, as just quoted, 
are incorporated —whereby an overseer, “who shall be com- 
pelled to warrant his hand” is yet made a competent witness 
and exonerated from the costs of the warrant. That makes 
it apparent, that it was understood, the overseer was still to 
sue. But it must be admitted, that, by reason of the express 
provision of the 39th Section, it was at least, doubtful, wheth- 
er he could sue. But the difficulty is entirely removed by 
the act of 1842; which was, doubtless, intended to supply 
the omission in the Revised Statutes and restore the old law 
of 1784; for it enacts “that all fines recovered and collected 
by the overseers of public roads from persons, who fail to 
work on the same, shall be applied by the overseers to keep- 
ing their roads in repair.” Here the right of recovery is éx- 
pressly given to the overseer, officially. ‘This objection there- 
fore fails. 

The debt demanded in the warrant is $30 for the non-at- 
tendance on said road of thirty hands, which the said Averitt 
was bound to send on the said road, and the jury found a ver- 
dict for the plaintiff for $28. This formed another ground 
for the motion in arrest of judgment. There is no doubt, 
that, when a statute gives as a penalty a sum certain, the dec- 
Taration must claim that precise sum, and the recovery be ac- 
cordingly ; otherwise, there would be a variance between the 
pleadings and the evidence and verdict. But that does not 
determine the present question. If this statute gave a single 
penalty of $30 for the neglect of a hand, the suit could not 
be sustained for $ 28 for such neglectof one hand. But that 




















OF NORTH CAROLINA. 


461 


is ndt our case. The penalty here is $1 foreach hand ; and June; 1846 
it cannot be denied, that, were this a proceeding in a Court of Dufty 





tecord, the whole sum of $30 might be detianded in the com- 
mencement of the declaration, and that, yet there might be 
thirty separate counts, each for a penalty of $1 for the absence 
of one hand, and that the plaintiff would be entitled to a ver- 
dict on as many of the counts as he proved, and could havé 
judgment on them. Itis precisely like the common case of 
a suit on two bonds, where each is declared on separately ; in 
which each count is, to this purpose, in the nature of a sepa- 
rate action. But this being a warrant, there could of course 
be no such thing as several counts. Yet there is no reason, 
why two or more penalties should not be included in the same 
warrant; for the principle of precision in pleading, which 
requires separate counts itr declarations; has never been ap- 
plied to warrants. In the first place, the act of 1794; Rev. 
Stat. 62. s. 21; makes a warrant good without regard to form, 
if the essential matters be set forth in it. Inthe next'place, 
the act requires that the warrant should only express the sum 
demanded and “ how due,” and according to the universal 
usage, those words are satisfied by stating the’ debt to be due 
by bond, note, statute, or-the like, without a more particular 
description as to time, place, or other circumstances necessary 
in a declaration. The warrant, therefore, must be supported; 
if by any intendment, it can be fairly taken, as demanding 
what might be demanded in a declaration, although it might, in 
a declaration, be necessary to declare for different parts of the 
demand in separate counts. This may be done here, and itis, 
indeed, according to the truth of the case, by considering’ this 
warrant to be for thirty distinct penalties of one dollar each. 


Upon"proving the defendant liable for twenty-eight of them, 


there is no reason why there should not be judgment for them, 
although he had not incurred the other two. 


It is furthermore objected, that the jurisdiction of penalties © 


is local, and therefore, that the warrant ought to have shewn, 
that the road was in the county in which the suit was brought. 


But the parts of the act respecting proceedings before justices, ° 
58 
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June, 1645 already quoted, clearly dispense with sucha statement. War- 
rants never have a venue. Besides, the fact must have been 
v___ proved on trial ; for, without such proof, the jury could not 
’ have given their verdict ; and for that reason, the defect, ifone, 
would be cured by the amendment act. Rev. Stat. c. 3. s. 5. 
Indeed, had this been an action in a court of record, the objec- 
tion ought to have been pleaded in abatement. Greene v. 
Mangum, 3 Mur. 39. 

Lastly, it is objected that the warrant does not set forth the 
acts, which give the penalty to the plaintiff, nor refer to them 
by the conclusion, contra formam statutorum. 

And this, we admit, the warrant ought to have done, in ac- 
cordance with the provision, that it must express the sum 
“and how due,” and we also admit that the defect is ina 
matter of substance, and is therefore fatal, unless removed by 
an amendment. 

An amendment has been moved for, and the case last quot- 
ed is in point, both as to the power and propriety of allowing it 
in this court, and as to the terms, on which it should be allow- 
ed. ‘The defendant could only take advantage of it in arrest 
of judgment ; and then he would not recover costs, but only 
prevent thé plaintiff from recovering them from him. The 
court will not deprive him of any part ofthat advantage. But 
as the suit is brought to enforce a public right, and the jus- 
tice of the case, as found by the jury, will be promoted by the 
amendment, we feel bound to allow it on condition, that the 
plaintiff shall give up all claim to costs, and each party shall 
pay his own costs, in the same manner as if the judgment 
were arrested. 





Per CuniaM, Judgment accordingly. 
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DEN ON DEMISE OF DAVID T. CALDWELL AND WIFE vs, 
JAMES M. BLACK, 


The court below should not present to this court for its determination points, June, 1845 


which did not arise from facts proved on the trial, but from alleged facts 
made the foundation of a motion for a new trial. 

Where one, who was seized in fee of lands, which she took by descent from 
her father, died before the passage of the act of 1808, (Rev. St. ch. 38, s. 1) 
intestate, leaving no issue, nor brothers nor sisters, but a mother and pater- 
nal uncles—Héeld, that the mother took no estate in this land, but that it de- 
scended immediately to the uncles. 

Held, further, that, upon the subsequent birth of half sisters of the propositus, 
the estate of the uncles was divested, and became vested in such half sis- 
ters, as the heirs of the propositus. 

Held, further, that, although a half brother was born subsequently to the pas- 
sage of the act of 1808, yet, as his sisters were born before that period, and 
the estate of the uncles had thereby become divested, the last born son was 
equally entitled with his sisters to a share of the inheritance. If the estate 
of the uncles had not been divested by the birth of the sisters before the act 
of 1808, it would not have been divested by the birth of the son subsequent 
to the passage of that act, which altered the course of deseent as regards 
the half blood. 

Although the statute of limitations in such a case, might have run so as to 
bar the first heir who took, yet this shall not affeet the preferable heir, who 
comes in subsequently, for the latter does come in under the first heir, but 
above him, and defeats his estate, and therefore is not bound by his acts. 

A person suing in ejeetment, who was under a disability, which prevented the 
statute from running against him, is entitled to recover his share, although 
there are tenants in common with him, whose right of action is barred by 
the statute. 

An action of ejectment by husband and wife is not barred by the statute of 
limitations, although the defendant may have been seven years in posses- 
sion under color of title, the possession having commenced during the dis- 
ability of the wife. 

The cases of Cuilar v. Cutlar,2 Hawks, 324. Trustees of the University v. 
Holstead, 2 Law Rep. 406. Ballard v. Hil!,3 Murph. 410. Bell v. Dozier, 
1 Dev. 333. McRee v. Alexander, 1 Dev. 321. Gentry v. Wagsiaff, 3 Dev. 
270. Allen v: Gentry, 2 Law Rep. 609, and Davis v. Cooke, 3 Hawks, 608, 


cited and approved. 
Appeal from the Superior Court of Law of Mecklenburg 
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June, 1845 county, at the Special Term in May, 1845, his Honor Judge 
‘Celdwell Pearson presiding. 


v. 
Black 


Bjectment for.749 acres of land in Mecklenburg ; and upon 


* the evidence the case was this; Thomas Davidson was seiz- 


ed of the premises, and devised them to his only child and 
heir, Mary L. Davidson, in fee simple, and died in 1801. ‘The 
said devisee entered and died in 1802, intestate and without 
leaving issue, or brother or sister, or the issue of such, and 
leaving her mother surviving her. Just before her death, her 
mother intermarried with William Davidson, and by that 
marriage she had issue four children: Margaret, born in 1803 
{and eleven months after the death of Mary L. Davidson) and 
married to one Blake in 1822: Sarah, born in 1804, married 
one Johnson in 1824, and divorced a vinculo matrimonii in 
1830: Harriet, one of the lessors of the plaintiff, married in 
1825 David T. Caldwell, the other lessor of the plaintiff, by 
whom she has issue living: and William I’. Davidson, born 
in 1810. | 

Upon the death of Mary L. Davidson, William Davidson 
entered into the premises, claiming them in right of his wife, 
as having decended to her from her deceased daughter. Mrs. 
Davidson, the mother, died in 1812. But William Davidson 
continued in possession of the premises up to the year 1823; 
when he sold and conveyed them by deed of bargain and sale 
in fee to John Black, who immediately entered thereupon and 
continued in possession until his death, and then the defendant 
entered, claiming as the son and heir of said Black, and has 
been in possession ever since. In May 1833 Blake and his 
wife, Sarah Davidson, and William F'. Davidson, by a deed 
of bargain and sale (purporting to be made by those persons, 
and by David T. Caldwell and his wife Harriet of the first 
part, but which was never executed by Caldwell and his wife,) 
conveyed the premises in fee to the said Black, then in pos- 
session. William Davidson is still living. 'This action was 
brought on the 29th of August, 1844. 

Thereupon, the counsel for the defendant insisted, that the 
Jand descended*from Mary L. Davidson to her mother in fee, 
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whereby her husband, William Davidson, became entitled as June, 1845 
tenant by the curtesy, and that the plaintiff cannot recover Given 


during the life of the said William. But the Court instruct- 
ed the jury, that although the premises might have descended 
from Mary L. Davidson, immediately on her death, to her 
mother, yet upon the subsequent births of the lessor of the 
plaintiff, Harriet, and her sisters and brother, they took as the 
preferable heirs, to the exclusion of their mother ; and, there- 
fore, that William Davidson never was tenant by the curtesy 
of the premises. 

The defendant’s counsel further insisted, that, although the 
lessor of the plaintiff, Harriet, would have three years after 
the coverture ended to enter or bring her action for the pre- 
mises, yet the present action, upon the demise of David T. 
Caldwell and his wife, could not be sustained, because the 
husband was under no disability and he had suffered the de- 
fendant to continue in possession for more than seven years 
since his intermarriage. But the Court refused so to instruct 
the jury ; and instructed them, that the plaintiff was entitled 
to recover, notwithstanding such lapse of seven years. 

The counsel for the defendant insisted thirdly, that the 
right of entry of the lessors of the plaintiff was barred, be- 
cause two of the co-heirs were barred by the adverse posses- 
sion of the defendant and his father, for more than seven 
years after their disability ceased; namely, Sarah who was 
divorced in 1830, and William F. who came to full age in 
1831. But the Court refused to give that instruction to the 
jury; and instructed them, that, admitting the legal position 
taken for the defendant to be correct, yet by taking the deed in 
1833 from Blake and wife, Sarah, and William F. Davidson, 
the defendant made himself tenant in common with the lessor 
of the plaintiff, Harriet, and his possession ceased to be ad- 
verse to her, ' 

Under the foregoing instructions the jury found for the 
plaintiff. To the exceptions taken to the opinions of the 
Court upon the foregoing points, is added this further state- 
ment: That the defendant moved for a new trial, and there- 
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June, 1845 upon made it appear, that Mary L. Davidson left, surviving 
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v. 
Black. 





Caldwel! 2€T, two paternal uncles and the issue of a third, who was 


then dead ; and thereupon it was insisted, that Mary L. David- 
son came to the land by descent from her father, and that up- 
on her death it descended to her said uncles and cousins in 
fee, subject to a life estate therein of her mother ; and, there- 
fore, that the possession of William Davidson and of his ali- 
enees was adverse to those persons, and that the statute of 
limitations began to run against them, and, so, continued to 
run against the sisters and brother of Mary L. Davidson, even 
if they, as they came in esse, succeeded to the inheritance in 
the place of the uncles and cousins. But the Court was of 
opinion, that it was not material in this case, whether the es- 
tate descended to Mary L. Davidson or not, for if it did, as 
she had no paternal brother or sister of the whole or half 
blood, her maternal brethren would take in preference to the 
more remote collateral relations on the part of the father ; and, 
that, although the uncles and cousins, if they had continued 
to be the heirs, might have been barred by the adverse pos- 
session against them, yet the possesion could not operate 
against the preferable heirs, who were afterwards born; and, 

as the brother, William F’. Davidson, was not born until 1810, 

he succeeded to no part of the premises, but the whole belong- 
ed to the three sisters. The Court therefore refused todisturb 
the verdict ; but, being willing that every question that could 

be raised, should be presented for the decision of the Supreme 
Court, his Honor consented to annex this matter to the excep- 

tion. From the judgment the defendant appealed. 


Alexander §& J. H. Bryan, for the plaintiff. 
Boyden § Osborne, for the defendant. 


Rurrin, C.J. The Court must protest against all attempts 
to raise points for decision here, which did not occur on the 
trial of the cause. The rights of the parties are to be deter- 
mined on the facts proved, and not on any supposed or suggest- 
ted on a motion for a new trial. Such is the state of this case ; 
for after the verdict, no turther evidence, properly speaking, 
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could be heard, and therefore the Court could not judicially June, 1845 
know, that Mary L. Davidson left uncles and cousins. That Gjayen 
fact, might, it is true have been brought forward asa reason _ Vv. 
: . Black. 

for a new trial; but that would be on the ground of surprise 
or oversight of counsel, and would be exclusively for the de- 
termination of the presiding Judge. If, then, there was any 
force in the last point made, this Court could not act on it, 
but would, notwithstanding, be obliged to affirm the judg- 
ment. As we think, indeed, there is nothing in it, we have 
no objection in this case to express our opinion on it, as it 
may prevent further litigation. 

We think all the points taken for the defendant extremely 
plain. 

First, with respect to the title of the feme lessor of the plain- 
tiff. It is immaterial, whether the propositus took by pur- 
chase or descent; for that could only affect the right of suc- 
cession of the mother and the parental relations, as between 
themselves ; and in either case, that is to say, whether upon 
the death of M. L. Davidson, the land descended to the mother 
or the uncles and cousins, that descent was but temporary, and 
her posthumous brethren became entitle upon their births and 
divested the previous descent. This was undoubtedly a prin- 
ciple of the common law, Co. Lit. 11. b., and it prevailed in 
this state and was adapted to the course of descent established 
by statutes here, until altered inin 1823. Cutlar v. Cutlar 
2 Hawks 324. In that case, not only the general doctrine 
was acknowledged, but it was declared, that it must prevail 
in acase of half blood, where they are entitled to inherit. 
There is no doubt, however, that the propositus, being the 
sole heir of her father, took by descent and not by devise, as 
the will gave her the same estate precisely that she would 
have taken withovt it. ‘Therefore, under the acts of 1784, the 
mother in this case.was not entitled to a life estate, but the 
descent was immediately in fee to the paternal relations. 
Trustees of the University v. Holstead, 2 Law Reports 406. 
But, in such a case, it was finally established in Ballard v. 
Hill, 3 Murph. 410, that the half-blood of the maternal line, 
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June, 1845 in nearer degree, was preferred by the acts of 1784 to the 
Caldwel] ™Ore remote collaterals of the paternal line ; and, whatever 


v. 
Black. 


doubts may have been formerly entertained or really existed 
on that question, it would be impossible for us, after that de- 
cision and the abrogation of the acts of ’84 by the legislation of 
1808, to disturb it without producing the most serious evils. 
Consequently, according to Cutlar v. Cutlar, the birth ofa 
child by the mother’s second marriage displaced the estate of 
the uneles and cousins ; and upon the subsequent birth of 
other children of that marriage, at least up to the year 1808, 
the inheritance opened to admit them as co-heirs with those 
previously born ; of whom the lessor of the plaintiff, Harriet, 
was one. The only remaining question upon her title is, as 
to the extent of her interest, in respect to the share of the land 
belonging to her, as raised upon the motion for a new trial. 
Upon that his Honor held, as the three daughters only were 
born before 1808 and the son, William F., was born in 1810, 
the latter was entitled to no part of the land, because by the 
4th rule of the act of 1808, where the inheritance comes by 
descent to the propositus, it descends to the next collateral re- 
lations of the person last seized, who are of the blood of the 
ancestor, from whom it first descended ; and, therefore, in this 
case, the uncles and cousins were preferable, as the heirs, to 
William F. and the estate vested in them at the death of the 
propositus, would not be displaced for him. And we should 
think so too, if the question were between the brother and the 
paternal relations ; for it is certainly competent to the legisla- 
ture, before a person comes in esse, to change the course of 
descent, so that such person shall not succeed as heir, al- 
though, but for such change of the law, he would have been 
heir at his birth. ‘The heir takes, not by contract or any in- 
herent right, but by law ; and therefore the right of success- 
ion is subject to be modified as the legislature pleases, until 
some person comes into being, in whom it vests. But in this 
case the question is not between those persons, but is between 
the sisters and the brother; for the right of the paternal re- 
lations had been divested by the birth of the first daughter , 
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who took the whole, as against them, and subject not to beJune, 1845. 
defeated, but only to open for the benefit of after-born brothers Caldwelt 


and sisters ; and the enquiry is ; whether, according to the 
true construction of the act of 1808, such of those persons, as 

were born before that time, can insist on keeping the whole 
and excluding a child born afterwards. We think not. The 
principle of the case of Bell v. Dozier, 1 Dev. 333, is direct- 
ly in point. There is nothing in the statute which gives a 
preference to one brother or sister over another, according to 
the periods of their respective births. 'That is not the ground 
of the argument for the plaintiff, against the admission of 
William F. Davidson. But it is that by the letter of the act 
he cannot inherit, as a maternal brother of Mary L. David- 
son, because she left relations of the blood of her father, from 
whom the Jand descended to her. But it is manifest that he 
is excluded in that’ case, not on the ground of any unfitness, 
that he should inherit, but on the ground that the paternal 
relations are the more proper heirs of land, descended from 
the father. In other words his claims are postponed to those 
of the paternal relations, solely for the sake of the latter. 
Therefore, when the paternal relations, though existing, can- 
not inherit, it is the same thing, within the purpose of the act, 
as if they did not exist. Hence, it was said in Bell v. Dozier, 
the words “ capable of inheriting,” must be understood as add- 
ed to the description of the paternal relations, who are to ex- 
clude other nearer relations. And this principle is even the 
more applicable to the 4th and 5th canons than to the sixth; 
for the fifth canon is express, that when the inheritance is 
transmitted by descent, and the blood of the ancestor, from 
whom it descended, is extinct, it shall then descend to the 
nearest collateral relations of the propositus, of either line. 
So it is clear, that under the act of 1808, William F’. Davidson, 
though born in 1810, would inherit with his sisters, if there 
had been no brothers of Thomas Davidson ; and therefore, as 
they do not take, the accident of their existence at the death 
of Mary L. Davidson ought to form no impediment to his 
participating in the inheritance with his sisters. We are 
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June, 1845 therefore, of opinion, that Mrs. Caldwell is entitled to one un- 
Caldwel! “vided fourth part of the premises, and the defendant to the 


other three. 

We should have been of opinion with his Honor upon the 
question, whether William Davidson was tenant by courtesy, 
even upon the supposition, that the propositus took by pur- 
chase, and that the descent was at first, to the mother. For 
the wife had but a defeasible fee, and the very fact necessary 
to constitute him tenant by the courtesy, namely, the birth of 
issue, defeated his title by the coming in esse of a preferable 
heir. But that is put entirely out of the case by the defend- 
ant’s admission, that the uncles and ccusins were the heirs, and 
not the mother. 

The objections founded on the statute of limitations are 
next to be considered. In relation to the possession of the 
premises by William Davidson, it is to be observed that it 
could not put the statute in motion even against the uncles 
as he held without color oftitle. But if it had been otherwise. 
it would not have affected the after-born children ; for a pre- 
ferable heir does not succeed to the heir, who first took, in the 
sense of coming in under him, and, therefore, to be bound by 
his acts. On the contrary, he comes in above him, and de- 
feats his estate altogether. Suppose the uncles had sold the 
estate, before Mrs. Davidson had a child by her second mar- 
riage ; clearly such a child, when born, would nevertheless 
take. Therefore the laches ofthe uncles cannot bar the in- 
fant heir, if their acts could not. 

Upon the point, that the lessors of the plaintiff are barred, be- 
cause two of the co-heirs were under no disability and would 
be barred by the possession of the defendant since 1823, under 
the deed of William Davidson, it is unnecessary to advert to 
the reasoning, on which his Honor answered the objection— 
on which we give no opinion ; nor to recur to any general 
reasoning from the positions, that although tenants in common 
must join in personal actions, yet that generally they must 
sever in real or mixed actions, because they have sever- 
al freeholds and different titles. It is thus unnecessary, be- 
cause we have an adjudication of this Court upon the very 




















OF NORTH CAROLINA. 


471 


point, in McRee v. Alezander, 1 Dev. 321; in which it was June, 1845. 


held, that in ejectment upon the demises of all the heirs, there 
should be judgment against the plaintiffs as to the shares of 
his lessors, who were under no disability, and for himas to the 
share of one who was under disability. 

The remaining ground, that the action by the husband and 
wife cannot be sustained, because seven years have run dur- 
ing the coverture, and the female plaintiff must now wait until 
the coverture is ended before she can enter or sue, we must 
say, is altogether new to us, and seems to be whoily unten- 
able. In general, the husband and wife must join in actions 
for the recovery of the wife’s lands. The freehold is hers, 
and the right of entry also, and an action brought by them 
survives to her. The object is to regain her seizin. Where 
they are in possession, the husband cannot in pleading allege 
the seizin to be in him, even though he adds that it is in right 
of his wife; Polyblank v. Hawkins, Doug. 329; Took v. 
Glasscock, 1 Saund. 250,e; but it must be stated, that the 
husband and his wife were seized in their demesne, as of fee, 
in right of the wife. Such is the case, even when the hus- 
band and wife have been at one time seized during the cover- 
ture. Much more must the wife be joined, when the object 
is to recover land of the wife, of which there was an adverse 
possession at the time of the marriage and has been ever since ; 
for the husband gains no estate in those lands by his marriage, 
nor until he enters and reverts the seizin. Gentry v. Wag- 
staff, 3 Dev. 270. Consequently, the husband could not bring 
an action in his own name alone, nor make a lease. It was 
said, indeed, at the bar, that the action was essentially that of 
the husband exclusively, as the wife had no capacity to make 
the supposed lease stated in the declaration, but the husband 
alone. But that must have been said without much research ; 
as, surely, the capacity to convey in fee includesthat of leas- 
ing for years. Besides, the St. 32, Hen. 8, ch. 28, sec. 2, has 
been re-enacted here, Rev. St. ch. 43, sec. 9, and that express- 
ly enables husband and wife to make leases of her lands; and 
the lease set forth in the declaration, being a fiction, is always 
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Jane, 1845 supposed to be good, if the lessors had capacity to make any 





Caldwell 


Vv 
Black. 


lease, and had the right to enter into the premises, there to 
make the lease. But we need not further consider the ques- 
tion on principle ; for this point also is concluded by the au- 
thority of adjudications. The same case of McRee v. Alez- 
ander, 1 Dev. 321, involved also the point before us, as more 
than seven’years elapsed during the coverture of Mrs. Hen- 
derson, and the only demise, on which a recovery was had, 
was that by her husband and herself for her share: this being 
still a stronger case, because here the adverse possession be- 
gan before the marriage, whereas there it commenced during 
the coverture. Besides, were it in actions for personal things, 
which, when recovered, belonged wholly to the husband, the 
action of the husband and wife is saved from the operation of 
the statute against the husband by the disability of the wife. 
Allen v. Gentry, 2 Law Repos. 609, Davis v. Cook, 3 Hawks 
608. And both of those cases also give to the plaintiff in 
this action the cumulative disabilities the female lessor of 
the plaintiff labored under, of infancy and coverture, from the 
commencement of the adverse possession to the bringing of 
this suit. 


Per Curtram, Judgment affirmed. 
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The hirer of the slave, and not the general owner, is liable in an action for June, 1845 


medicine and medical services rendered the slave, while the term of hiring 
continued, the services and medicine not being rendered at the request of 
the owner, but at the request of the hirer. 

A particular custom in a county, that the general owner shall pay these ex- 
penses, does not vary the law. 

The case of Haywood v. Long, previously decided at this term, ante p. 438, 
confirmed. 


Appeal from the Superior Court of Law of Person Coun- 
ty, at the Spring Term, 1845, his Honor Judge CatpweLL 
presiding, 

This was an action of assumpsit for $60 commenced by 
warrant. The facts appearing on the trial were these. Tho 
plaintiffs are physicians, practising in partnership, and declar- 
ed for professional services, rendered in 1843, to a female slave, 
the property of the defendant. The plaintiffs proved that Mr. 
Samuel Watkins hired the said slave for the year 1843, from 
the defendant's agent, and that, while the slave was so in his 
possession, she was ill and required medical aid, and that he, 
at the instance and request of the said Mr. Samuel Watkins, 
rendered the services, for which this action was brought. The 
plaintiffs then offered to prove by the same witness, that, in 
the section of country (Caswell County,) where the hiring 
took place, it was the universal custom for the owners of the 
slaves to pay the expense of the medical attendance, requi- 
site for the slaves, while hired out, without charging the hirer 
with it. This evidence was objected to by the defendant’s 
counsel and excluded by the Court. ‘The Court charged the 
jury, that, upon the testimony submitted to them, the plain- 
tifls were not in law entitled torecover. There was a verdict 
and a judgment accordingly for the defendant, from which 
the plaintiffs appealed. 
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‘err for the plaintiffs. 
Venable for the defendant. 


Rurrin, C.J. The question in this case is the same, that 
was decided in the case of Haywood v. Lone, ante p. 438, at the 
present term, except that the plaintiff offered to prove, “that 
in the section of the country, where the hiring took place, it 
was the custom for the owner and not the hirer, to pay for 
medical attendance on a slave ;” which was rejected by the 
Court. 

No doubt the liability of the general and temporary own- 
ers of hired slaves, for the expenses of their maintenance and 
medicine during sickness, is often, and, perhaps, generally the 
subject of special contract between them. But, without some 
stipulation on that point, the general rule of law, as we have 
held it in the case mentioned, must operate, and cannot be 
controlled by any understanding to the contrary in particular 
neighborhoods, ‘There is no established general custom on 
the point ; for, if there was, that would, in truth, be the law. 
But a mere local usage, in a small part of the country, cannot 
change the law, and give the plaintiffs an action against one 
man, when they were employed by another. 


Per Curiam, Judgment affirmed. 
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Where one has a deed of trust for personal property, other than slaves, to se- June, 1845. 


cure a debt, and he admits the debt has been paid, and permits the person, 
who made the deed, to keep the possession of the property and sets up no 
claim— Held that the title to this property is revested in the person who had 
conveyed in trust, without any formal re-conveyance. 

A fieri facias, although it creates a lien on property, which prevents the own- 
er from selling it, unless subject to the lien, yet does not divest the property 
out of the debtor, until a seizure, and, even after the seiaure, the sheriff gains 
but a special property, such as is necessary for the satisfaction of the debt, 
and leaves in the originai owner the general property, which is an interest 
that he may convey and sell at law. 

Therefore, where the plaintiff received a bona fide conveyance of property, 
which was subject to the lien of a fi. fa., and the defendant, afier the date 
of such conveyance, levied executions from a justice on the said property, 
and the same was sold by the sheriff and constable jointly, the plaintiff is 
entitled to recover from the defendant, who caused the property to be sold 
under the justice’s execution, and received the amount of such sale, the ex- 
cess beyond what was sufficient to satisfy the sheriff’s execution. 

The cases of Popelston v. Skinner, 4 Dev, & Bat. 156, and Jones v. Thomas, 4 
Ired. 12, cited and approved. 


Appeal from the Superior Court of Law of Mecklenburg 
county, at the Special Term in May, 1845, his Honor Judge 
PEaRson presiding. 

This was trover for a wagon, four horses, and other arti- 
cles of personal property, which the plaintiff claimed under 
a deed made to him on the 29th of April, 1843, by one Hun- 
ter, in trust to secure the payment of certain debts therein 
specified. On the 10th of May, 1843, the defendant seized 
the goods, and on the 20th of the same month, in conjunction 
with the sheriff of Mecklenburg, soid them for the price of 
$650; of which, the defendant received the sum of $306, 
and the sheriff the residue. 

On not guilty pleaded, the defendant shewed judgments 
before a justice of the peace against Hunter, and writs of fieri 
Sacias thereon, dated March 2th, 1843, and then delivered to 
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June, 1845 the defendant, who was a constable. The executions, each, 


Alexander 


v 
Springs. 


had a levy on these articles endorsed by the defendant, bear- 
ing date the 3rd day of April, 1843. After the seizure by the 
defendant, by his consent, the sheriff levied on the same goods 
a fieri facias, issued on a judgment rendered in the County 
Court, and bearing ¢este in February, 1843; and, when the 
sale was made, the defendant received out of the proceeds a 
sufficiency to discharge the executions in his hands, amount- 
ing to the sum of $306, as above mentioned, and the sheriff 
retained the surplus on account of the execution he held. 
Among the articles sold were five bales of cotton, which were 
not conveyed to the plaintiff, and produced the sum of $83 ; 
and that is part of the said sum of $306, received by the de- 
fendant. The defendant also gave in evidence a deed of trust 
for most of the articles conveyed to the plaintiff, which Hun- 
ter made to one Williamson in April 1841, for the purpose of 
securing certain debts. But the plaintiff shewed that those 
debts had been paid before any of the judgments were render- 
ed, and that Williamson so admitted at the time of the sale by 
the defendant, and also declared, that he had no claim to the 
property under the deed to him. 

The plaintiff alleged, that the executions in the hands of 
the defendant had not been levied before the conveyance from 
Hunter to the plaintiff, and that the levies endorsed thereon 
were antedated. Upon that question much evidence was giv- 
en on both sides ; which it is unnecessary to state, except the 
following: A witness for the defendant deposed, that on the 
7th of April, 1843, the defendant went to the house of Hunt- 
er, and informed him, that he was obliged to raise the money 
before May Court, as the creditor threatened to sue him; to 
which Hunter replied, “I can do nothing before my crop is 
made ; and you might as well advertise and sell;” and the 
defendant then said, “I dislike to do so, as you are in such 
low health.” Hunter then remarked, that he had five bales 
of cotton, which he could sell, and the defendant agreed to 
take them in payment at $4 50 per 100 Ibs., which is the 
same cotton before mentioned. ‘T'he defendant did not then 
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take any thing into his possession, but said he would send for June, 1815 


the cotton in a few days. _ Alexander 
The counsel for the defendaut insisted, that he had levied — ¥ 


the executions before the making of the deed to the plaintiff ; — 
and that the testimony of the last witness, if believed, was 
evidence, that he made a levy on the 7th of April; and mov- 

ed the Court so to instruct the jury. But the Court refused 

to instruct the jury, that the said witness proved any facts, 

which in law amounted to a levy on the 7th of April; but 

left it to the jury to determine upon the whole evidence, whe- 

ther there had been a levy by the defendant at any time before 

the 29th of April, with directions, if they should find affirma- 

tively, to give a verdict for the defendant. 

The counsel for the defendant further insisted, that the 
plaintiff had no title to the articles, which had been convey- 
ed to Williamson in 1841, and prayed the Court so to instruct 
the jury. But the Court refused; and informed the jury, 
that, as the articles were not slaves, but chattels that pass by 
parol, the payment of the debts mentioned in the deed, the 
subsequent possession of the property by Hunter, and the dec- 
larations of the trustee, as proved, were evidence from which 
they might, if they thought proper, infer that Williamson had 
abandoned to Hunter his claim to the property. 

The counsel for the defendant further insisted, that the 
fieri facias in the hands of the sheriff, tested in February 1843, 
defeated the operation of Hunter’s deed to the plaintiff. But 
the court refused to give that instruction, and instructed the 
jury to the contrary. 

The counsel for the defendant further insisted, that as the 
sheriff acted under a fiert facias of a teste prior to the deed to 
the plaintiff, the plaintiff could not have an action of trover 
against the sheriff for seizing or selling any orall of the articles 
in question, and that as the defendant, by taking them into his 
possession, gained a right superior to that of the sheriff, the 
plaintiff could not maintain this action against him. But the 
court refused to give the instruction, as prayed for; and instruct: 
ed the jury, that after as much had been sold as was sufficient 

60 








478 





IN THE SUPREME COURT 


June, 1845 to satisfy the debt to the sheriff, the sale of the residue was 


v. 
Springs. 


Alexander 


wrongful, unless the defendant had levied before the deed to 
the plaintiff, and as the defendant made the sale of the residue 
or concurred in the sale thereof by the sheriff, that the plain- 
tiff would be entitled to recover in this action. 

The jury found a verdict for the plaintiff, assessing the 
damages to $223, that being the sum of $306, received by the 
defendant, deducting therefrom the sum of $83, produced by 
the sale of the cotton. From a judgment accordingly the de- 
fendant appealed. 


Alexander and Osborne for the plaintiff. 
Boyden for the defendant 


Rurrix,C. J. In the argument here the counsel has not 
contended for the first point made at the trial. ‘The witness 
certainly did not prove a levy on the 7th of April : there being 
nothing more than the expression of Hunter’s willingness for 
a sale, and the defendant’s reluctance to advertise one. There 
was no actual seisure of any thing, nor any other act or decla- 
ration of the debtor or of the defendant, amounting to a pres- 
ent appropriation of property for the satisfaction of the debt. 
So far as that conversation could be evidence of an under- 
standing of the parties to it, that there had been a levy made at 
that time or before, it was left with other evidence to the jury ; 
and they have found, that there was none. It was however, 
argued that the court ought to have instructed the jury, that 
the defendant’s return was prima facia evidence of a levy on 
the 3d of April. The answer is, that the court did probably 
so instruct the jury; but that, of course is not stated in the case, 
because no exception was taken on that point. but if the 
court did not give such instruction, it would not be erroneous, 
for it does not appear that it was asked, and a party cannot 
complain that the court did not do a thing, which he did not 
ask to be done. 

Upon the second point we think the reasons given by his 
Honor conclusive of the correctness of the opinion, that the 
jury was authorised to find upon the evidence, that the prop- 














OF NORTH CAROLINA. 479 


erty conveyed to Williamson, had been revested in Hunter, June, 1845 
although there was no written conveyance. promaren 

As to the next question ; it is very clear thata fiert facias, _ v 
although it creates a lien on property, which prevents the own- a 
er form selling it, unless subject to the lien, yet does not di- 
vest the property out of the debtor, until a seizure, and even 
after a seizure the sheriff gains but a special property, such 
as is necessary for the satisfaction of the debt, and leaves in 
the original owner the general property, which is an interest 
which he may sell and convey at law. Payne v. Drew, 4 
Kast 523; Popelston v. Skinner, 4 Dev. and Bat. 156. Jones 
v. Thomas, 4 Ired. 12. 

The law upon the fourth point results necessarily from that 
just stated. For if the plaintiff gained by the conveyance to him 
the legal property, subject to a lien for the satisfaction of the 
execution from court, when that execution was satisfied, 
the absolute property, freed of all lien, in the residue of the 
goods was in the plaintiff. ‘The sheriff had no right to pro- 
ceed to sell them, after he had been already satisfied ; and if 
he had done so, he would have been answerable for it, and 
the defendant with him, for having procured him to act thus 
and receiving the proceeds of the illegal sale. But we do not 
understand that to have been the case, in point of fact. On 
the contrary, the true transaction was, that both officers sold ; 
each upon his own process ; and they divided the money ac- 
cording to their relative priorities. ‘They adopted the course 
of acting in conjunction for the sake of the ingenious puzzle, 
as it seemed to them, in which it would involve the plaintiff. 
They argued speciously, that the sheriff had a right superior 
to that of the plaintiff; and the defendant’s right was prefera- 
ble to that of the sheriff: Ergo, the defendant’s title must be 
paramount to the plaintiff’s. Now, that would be true, if their 
several priorities arose out of the same fact or depended upon 
the same principle. But that isnotthecase. The preference 
of the sheriff to the plaintiff is given, because the teste of his 
execution was before the execution of the deed: whereas the 
preference given or denied to the defendant as against the 
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June, 1845 other two parties respectively depends upon the date of hus 


Ajexander 


Vv. 
Springs. 


levy: Rev. St. c. 45. s. 16 Jones v. Judkins, 4 Dev. and Bat. 
454. ‘Therefore, the defendant might get a priority over one 
of those parties and not over the other; and by levying be- 
fore the sheriff, he postponed the court execution and got the 
preference for his own ; while by not levying before the deed 
was made, the property was effectually conveyed as against 
him. The defendant has no connexion with the execution 
in the sheriff’s hands, and therefore, cannot set it up for the 
purpose of defeating the plaintiff’s deed. _It is his own levy, 
which determines the defendant’s right against each of the 
other parties, but it operates against each of them sev- 
erally. Therefore, the defendant’s syllogism fails. The 
truth is, that, as far as the amount of his execution, the sale by 
the sheriff was lawful and is to be regarded as having been 
made by him; and for the purpose of satisfying the justice’s ex- 
ecutions, the sale was made by the defendant. 

The defendant had the right, in virtue of his preference 
over the sheriff, to sell the cotton under his executions and 
take the money ; and, as that was not conveyed to the plain- 
tiff, he has no cause to complain of that application of it. As 
the defendant had the benefit of that fund, he got all he was 
entitled to, and the judgment must be affirmed. 


Per Curiam, Judgment affirmed. 
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(n the case of a petition for the condemnation of an acre of land for the site June, 1845 


of a public mill, under our act of Assembly, (Rev. St. ch. 74, sec. 2) where 
the County Court ordered a condemnation of the land, and refused an ap- 
peal from that order, to the party owning the land—Held, that the Superior 
Court was right in ordering a certiorari to bring up the proceedings before 
them. 

Although an appeal, which is in the nature of a new trial on the facts and 
merits, cannot be sustained, unless expressly given by statute, the Superior 
Court will always control inferior magistrates and tribunals, in matters for 
which a writ of error does not lie, by certiorari to bring up their judieial 
proceedings to be reviewed in the matter of law; for, in such case, the cer- 
tiorari is in effect a writ of error, as all that can be discussed in the court 
above are the form and efficiency of the proceedings, as they appear upon 
the face of them. 

The cases of Raleigh and Gaston Rail Road vy. Jones, \ Ired, 24, and Collins v. 
Haughton, 4 Ired. 420, cited and approved. 


Appeal froin the Superior Court of Law of Union county, 
at the Fall Term, 1844, his Honor Judge Many presiding. 

The present defendant, Morgan, filed his petition in the 
County Court of Union county, at July Term, 1843, setting 
forth that he owned a tract of land lying on Rocky River, in 
the county of Stanly, and also a quarter of an acre on the op- 
posite side of the river, and situate in Union county, and that, 
except the said quarter of an acre, the present plaintiff, Brooks, 
was the proprietor of the land lying on the river in Union 
and opposite to the land of Morgan, situate in Stanly, as afore- 
said. ‘The petition stated that he wished to build a public 
grist mill on the said stream, and that he could not do so, un- 
less he could get one acre of the said land of Brooks, oppo- 
site to his own as aforesaid. ‘The prayer was for a summons 
to Brooks, and that the court would order four freeholders to 
jay off, view and value on oath, an acre of the said land of 
Brooks, and also an acre of tie land of the petitioner oppo- 
site, and report their opinion and proceedings to the court. 
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At October 'Term, 1843, Brooks appeared by attorney, but 
put in no answer, and the court made an order, appointing 
four persons “ to lay off and value an acre of the land of the 
defendant in the petition mentioned and report.” 

At January Term, 1844, the transcript of the record states, 
that ‘the report of the commissioners was filed ;” but it does 
not set it forth. ‘The transcript then proceeds as follows: “In 
this case itis ordered and adjudged, that the report of the 
commissioners be confirmed. Whereupon, itis further order- 
ed, that the said report be recorded; and that said Drury 
Morgan have leave to erect a mill, as prayed for in his peti- 
tion, on said acre of land, and that he pay the costs of the 
suit ; and thereupon the said Morgan pays down in court, 
for the use of the said defendant, Brooks, the sum of ten dol- 
lars, the valuation of the acre of land condemned by the said 
commissioners.” From that order Brooks prayed an appeal, 
which was refused by the court. 

At February Term, 1844, of the Superior Court, Brooks 
moved for and obtained a certiorari to bring up the proceed- 
ings, upon his affidavit, in which he stated, besides the refusal 
of the court to allow him an appeal, that Morgan owned on 
the Union side of the river, not only one quarter of an acre, 
but eighteen acres of land, on which he had erected a mill, 
which was in full operation at the filing of the petition. In 
an affidavit exhibited by Morgan, in answer to that of Brooks, 
he admits that he owned eighteen acres of land on the South 
or Union side of the river, and that he had a mill on it, the 
race of which ran through it; but he says he was not able to 
erect a mill thereon, that would be of public benefit or of pro- 
fit to himself, for the want of some way to get the water off 
from the wheels into the river again, and that an acre of 
Brooks’ land, as laid off, was essential for that purpose. 

Upon the case being called in the Superior Court, the coun- 
sel for Morgan moved to quash the certiorari, because it had 
improvidently emanated, inasmuch as no appeal was given by 
law in this case, and therefore the Superior Court could not 
take jurisdiction of it in any way. ‘The court refused the 
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motion, but allowed the defendant, Morgan, to appeal, and June, 1845 


ordered the aflidavits and proceedings, herein before stated, to 
be sent up as presenting the question between the parties. 


Osborne for the plaintiff. 
Alexander for the defendant. 


Rurrin, C.J. The Couit is of opinion, the decision was 
right. We, agree, that no appeal lies in such a case for the 
purpose of a re-hearing in the Superior Court, but that the 
decision upon the facts by the County Court and freeholders 
is final. It was undoubtedly so under the act of 1777, ch. 122, 
which gave this peculiar proceeding, and which is silent as 
to allowing an appeal ; and the general provisions for appeals 
in the act of that year, ch. 115, sec. 75 and 77, we have held, 
do not apply to summary and peculiar proceedings, not ac- 
cording to the course of the common law, but prescribed by 
statute under particular circumstances. Raleigh and Gas- 
ton Rail Road v. Jones, 1 Ired. 24,—Collins v. Haughton, 
A Ired. 420. It is insisted, however, for the appellee in this 
Court, that under the Rev. St. ch. 74, sec. 17, appeals are 
given “in all cases arising under that act,” and that, conse- 
quently, this case is included. Mut we think that section is, 
by necessary construction, to be confined to those parts of the 
act, which relate to the overflowing of land by mill ponds and 
the recovery of damages therefor. By the act of 1809, upon 
the petition of a person aggrieved by the erection of a mill, 
the damages were to be assessed by a jury on the premises, 
and an appeal was expressly given to the Superior Court in 
that case; but it was not provided how or where the trial 
should be, whether in Court, or on the premises by a second 
jury, convened under the order of the Superior Court—which, 
indeed, would be but appealing from one jury to another, each 
being unaided by the advice of the Court. 'To remove 
doubts on that point and effectuate what was, no doubt, the 
intention from the first, the act of 1813, ch. 863, was passed, 
“to amend the act of 1808 ;” and, by the second section, it 
was provided, that in cases arising under the said act the trial 
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Morgan. 
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June, 1845 of the appeal should be at bar. ‘That is the origin of the 17th 


Brooks 


v 
Morgan, 


Section of the Rev. St. ch. 74, and shews its true sense. Be- 
sides, the very nature of the provision shews that it cannot 
embrace such a proceeding as that now before us; for the 
act contemplates only the case of an assessment by a jury of 
damages from the overflowing of land, which requires no 
view, while the principal duty of the freeholders under the 
act of 1777, is to lay off an acre of land on opposite sides of 
the stream, as well as to value them, and to that it is indis- 
pensable to be on the spot. The direction, therefore, for a 
trial at bar by a jury, is altogether inapplicable ; and it could 
not be intended, that there might be an appeal, in order mere- 
ly, that the Superior Court should appoint four other freehold- 
ers to go on the premises, who would not be more likely to 
decide there according to the law and right of the case, than 
the first set. And this is put beyond all cavil by Rev. St. ch. 
A, sec. 4, which, in enumerating the cases, in which there 
may be appeals, confines the appeal, in cases of controversies 
about mills, to the single one of dissatisfaction with the ver- 
dict of a jury, on a petitition for an injury by the erection of 
a mill. We are satisfied, therefore, that Brooks was not en- 
titled to an appeal, with the view of entering into the merits 
of this dispute in the Superior Court ; for the legislature does 
not contemplate, that the decision of the freeholders, nor of 
the justices, as to the matter of fact, should be annulled by an 
appeal. And if the only purpose of the certiorari was that 
of being a substitute for an appeal of that kind, we should 
hold, that it ought to have been quashed upon the appellant’s 
motion ; since the County Court did no wrong by refusing 
the appeal. ‘That is, indeed, the ordinary use of the writ in 
this State, because, in almost every case our law gives an ap- 
peal, upon which there is a trial de novo or a re-hearing in 
the appellate Court, and, when deprived of the right of appeal, 
the party has a right to a certiorari as a substitute for it. But 
that is not the only application of this remedy in use here; 
much less allowed by the common law. It has often been 
used as a writ of false judgment, to correct errors in convic- 
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But it is not restricted even thus far; for at common law it 
is, as Mr. Chitty observes, 2 Gen]. Pr. 374; “a legal maxim 
that all judicial proceedings of justices of the peace, upon 
which they have decided by conviction or order (such as an 
illegal order for turning the highway or the like) whether at 
general or special sessions, or individually, and either by gen-' 
eral or particular statute, are of common right removable in- 
to the King’s Bench by certiorari, unless that’ remedy has 
been expressly taken away by particular enactment.” It is 
stated, that even when a statute says, that particular cases 
shall be finally determined in the quarter sessions, yet that 
does not oust the jurisdiction by’ certiorari, because the court 
understands therefrom, that it was meant merely, that the 
facts should not be re-examined. ‘Therefore, although an ap- 


peal, which is in the nature of a new trial on the facts and’ 


merits, cannot be sustained, unless expressly given by statute, 
the Superior’Court will always control inferior mavistrates 
and tribunals, in matters for which a writ of error lies not, by- 
certiorari, to bring up their judicial proceedings to be re- 
viewed in the matter of law; for in such case, “the certiorari 
is in effect a writ of error,” as all that can be discussed in the 
court above are the form and sufficiency of the proceedings; 
as they appear upon the face of them. The Superior Court,- 
being our highest court of original jurisdiction, has always 
exercised the superintending control, which the King’s Bench’ 
has in England, as far as necessary to the preservation of the 
common right of the citizen. Such a jurisdiction is indispen-- 
sable'in a freé country, where the principle of arbitrary deci- 
sion is not acknowledged, but the law is held to be the true 
and only standard of justice. It never could be intended by 
the Legislature, that summary adjudications of justices out 
of court, or in session, should, however erroneous in peint of 
law, conclude the citizen ; and although the party affected by 
them may, perhaps, insist that they are void and resist them: 
in pais, or sue those who act under them, it is much better tov 


allow him at once and directly to subject them to revision and 
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June, 1845 reversal, if found to be against law. It was, doubtless, upon 
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this ground that the principle came to be incorporated, as a 
maxim, into the common law of England. It is equally es- 
sential to the uniformity of decision, and the peaceful and reg- 
ular administration of the law here, that there should be some 
mode for correcting the errors, in point of law, of proceed- 
ings not according to the course of the common law, where 
the law does not give an appeal; and therefore, from necessi- 
ty, we must retain this use of the certiorari. Suppose, for 
example, that the County Court had ordered, that the original 
petitioner should have leave to erect a mill on Brooks’ land 
without paying the valuation ; or that the order was, that the 
freeholders should lay off and value an acre of the defendant’s 
land, and not one of the petitioner’s also, whereby the defend- 
ant would be deprived of the privilege given to him by law 
of getting from the court leave to build a mill, instead of the 
petitioner } or that the petitioner should pray for the condem- 
nation of an acre of land of the defendant, not lying on the 
opposite side of the river from the land of the petitioner, but 
containing a good mill seat on the same side with the petition- 
er, above or below, and that court should so order: in all 
those instances, it is plain, that the order would be in direc- 
violation of the act and of common right; and, therefore, as 
no appeal is given, it must be the duty of the Superior Court 
to correct the wrong by superseding and quashing the order. 
Whether there be any such error in this case, we have not the 
means of judging, nor, indeed, is it open to this court, upon 
the present appeal tosay. For the appeal is from an interloc- 
utory order on a collateral motion, upon which the whole re- 
cord is not necessarily sent up, but only such parts as his 
Honor thought useful to the question presented for our deci- 
sien, which is, therefore, confined to thatsingle question. We 
have not, even, in this case, the report of the freeholders, on 
which the order of the court was founded; so that it is clear 
it was intended the action of the court should be restricted to 
the naked point, whether the certiorari ought to be quashed 
quia improvide emanavit, or ought to be allowed for any 
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purpose. And as we think clearly, it is a proper remedy to Jume, 1845, 


correct any error in the matter of law in this proceeding, 
though in that respect only is it proper, we hold that the deci- 
sion of the Superior Court, appealed from, was right, and di- 
rect that it be certified accordingly. 


Per Curiam, Ordered accordingly. 


JAMES GATHINGS, ADM’R. vs. ENOCH WILLIAMS. 


The record sent up to this court should not state the points of law arising on 
the trial, which were decided by the judge below against the party in whose 
favor is given the final judgment, from which the other party appeals. 

Where a marriage is between persons, ope of whom has no capacity to contract 
marriage at all, as where there is a want of age or understanding, or a prior 
marriage still subsisting, the marriage is void absolutely and from the be- 
ginning, and, as between the parties themselves and those claiming under 
them, no rights whatever are acquired by such marriage. 

And whether a marriage was void or not, may be inquired into by any court, 
in which rights are asserted under it, although the parties to the marriage 
be dead. '; 

In the trial of an action for a slave, a party was permitted to prove by parol 
the contents of a bill of sale, under which he had claimed and held posses- 
sion of the slave for more than thirty years, the bill of sale having been 
destroyed by the burning of the Register’s office. 

The uninterrupted possession of a slave for a long time, even before the act 
of 1820, Rev. St. 65, sec. 18, affords a strong presumption of a good title in 
the possessor, unless reasonably rebutted by a fiduciary relation, an ac- 
knowledged bailment, disability of the one alleged to be the real owner, or 
the like. , 

The cases of Irby v. Wilson, 1 Dev. & Bat. Eq. 568, and Brinegar v. Chaffin, 
3 Dev. 108, cited and approved. 


Appeal from the Superior Court of Law of Montgomery 
county, at the Spring Term, 1845, his Honor Judge Pear- 
SON presiding. 


5 Ired. L. 
page 487, 
44 Am, Dec. 
p. 49, note. 





Jene,186 ‘Phis is an action of detinue for a slave, Dick, the issue of 





Vv 





IN THE SUPREME COURT 


a female slave, named Olive; and the plaintiff claimed him 
under a sale by one Henry Williams, and the defendant claim- 
ed as the administrator of Joseph Herring, and as the admin- 
istrator of Nancy Williams, Upon the trial the case appear- 


ed to be this. Joseph Herring owned the negro Olive, (the 


mother of the slave:in controversy) and in 1796, made a deed 
of gift of her to his daughter, Nancy Herring, but reserving 
therein the use of the negro to himself for life; and in that 
year, Joseph Herring died, and Henry Williams and Nancy 
Herring intermarried. After the death of the said Joseph, his 
widow and children divided his property among them, and 
Williams and his wife took possession of Olive as her pro- 
perty, and from that time, (the latter part of the year 1796,) 
up to October, 1836, Henry Williams was in possession of 
the said Olive and her issue, claiming and treating them as 
hisown. It, however, appeared, that in 1789, Henry Wil- 
liams intermarried with Sarah Parker, who shortly afterwards 
eloped and never lived with him again, but she lived up to 
1825. From the intermar:.age of said Williams and Nancy 
Herring, they were reputed and lived together as man and 
wife, and had a large family of children, among whom was 
the present defendant. She died in 1818, intestate, and du- 
ring her life never set up any title in herself to the negroes, 
nor claimed the possession, but acquiesced in the exclusive 
possession he|d by Williams and the title claimed by him. 

In the year 1836, the defendant obtained administration of the 
estate of his mother, and claimed the negroes and got them 
out of the possession of Henry Williams; and, while they 
were so out of his possession, Henry Williams made a con- 
tract of sale of the slave Dick to the plaintiff, and executed a 
bill of sale, and in a few days afterwards, the said Henry re- 
gained the possession of Dick, and delivered him to the plain- 
tiff, and received the purchase money, $600. The defendant 
again got Dick into his possession, and after a demand and 
refusal, the plaintiff brought this action in February, 1837. 
The defendant subsequently took out administration also on 
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the estate of Joseph Herring. For the purpose of shewing June, 1845. 


the conveyance from Herring to his daughter, the plaintiff 


nesses, and he shewed that Henry Williams had been in pos- 
session of the original from the year 1796 until after this suit 
was brought, and claimed the said negroes under it, and that 
it had been subsequently burnt in the Court House ; and that 
the subscribing witnesses had been long dead. The defend- 
ant objected to the reading of the said copy, without proof of 
the execution of the original, but the court admitted it. 

The counsel for the plaintiff moved the court to instruct 
the jury, that upon the evidence they might presume a valid 
conveyance from Joseph Herring or his administrator, to 
Henry Williams or to Nancy Williams, alias, Herring ; and 
the court gave the instruction, that such conveyance to the 
said Nancy might be presumed. 

And the counsel for the plaintiff also moved the court to 
instruct the jury, that, after the death of the said Nancy, the 
validity of the marriage, which was in fact celebrated between 
her and Henry Williams, could not be questioned by the de- 
fendant, but as her administrator he was concluded thereby ; 
and, further, that the jury might presume upon the evidence, 
if necessary to the plaintiff’s title, a conveyance from the 
said Nancy to the said Henry, And the court gave the in- 
struction as prayed for in respect to the presumption of a con- 
veyance ; but, as that rendered the other part of the instruc- 
tion unnecessary, the court declined giving the same, though 
his Honor deemed it correct in point of law. 

There was a verdict for the plaintiff, and judgment being 
rendered accordingly, the defendant appealed. 


Strange, with whom was Winston, for the plaintiff: 

The first question presented in this case is, are the persons 
claiming under Mrs. Williams, alias Nancy Herring, at liber- 
ty to dispute the validity of her marriage with Williams.— 
On the part of the appellees it is contended they are estopped. 


Gathings 
produced a copy of the deed, which purported to be made by__v 
said Herring to his daughter and to be attested by two wit-¥ 
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Estoppels in pais are gaining favor with the courts, and they 
are increasing the list of them, 2 Smith’s Leading cases, page 
458. And they have for some time been more favorable to 
the doctrine of utility in estoppels, and more hostile to their tech- 
nicality ; Ib. 460, and also American Notes, 467. It must be 
confessed that the case of Irby v. Wilson, 1 Dev. & Bat. Eq. 
568, on the first blush, makes against our position, for in that 
case it was held that the wife was not estopped to hold her 
property against those claiming as next of kin, or under the 
next of kin of the husband as mere volunteers, and to shew 
the invalidity of the marriage. That, however, is not so 
strong as the case of a purchase from the husband, and in- 
deed, in that case, the estoppel was not relied on, but the fact of 
the invalidity of the marriage was first brought forward in 
the plaintiff ’s own bill, and the case is decided upon uncontest- 
ed facts, and without any reference to authority, either by the 
court or counsel. In Mace v. Caddle, 1 Cond. Rep. 232, a wo- 
man who had lived with a man claiming to be his wife, was 
estopped upon his bankruptcy to claim the goods found in his 
possession as herown. In Morganv. Bridges and others, 
1 Barn. & Ald. 647, it is held by Lorp ELLENBoRoves, that 
where a party misrepresents his name, it estops him to deny 
its being his true name. In Gilasspoole v. Young and others, 
9 Barn. & Cresswell, 616, the doctrine set forth in Mace v. 
Caddell, is approved, although in the particular case, by rea- 
son of the woman herself having been deceived in relation to 
the marriage, it was thought inapplicable. The case of Blades 
v. Tree, 9 Barn. & Cresswell, 167, is no departure from, but 
rather an affirmance of that doctrine, for there it was held 
that the woman held out by a man as his wife, although not 
married to him, would have the same power to bind him as 
his wife, but, in that case, as the death of the husband revoked 
the authority of a wife to bind her husband’s estate, so did it 
that of a mistress. In Edwards v. Farebrother, 2 Moore & 
Payne, 293, the court refers to the decision in Mace v. Cad- 
dell, with approbation, and forbears to decide in like manner 
upon the grounds, first, because, upon the finding of the jury, 
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it became unnecessarv ; and secondly, out of respect to a Nist June, 1845 


Prius decision of Lonp TenTEeRDen, in Edwards v. Bridges, Gathings 
Vv 


2 Stark. Rep. 396, in which he did not seem to think the pro- 


position clear. In Truck and wife v. Staines, 1 Bos. & Pul. ns 


293, it is held, if an executrix treat the goods of her testator 
as her own, and afterwards marry, and then treat them as the 
goods of her husband, she shall not be allowed to object to 
their being taken in execution for her husband’s debt. The 
case of Fenton v. Reid, 4 John. Rep. 52, is a strong case to 
shew, that even where there is direct proof of a former mar- 
riage and existence of a former wife at the time of the marriage, 
and where the parties then lived together for a long time, the 
court will go far to presume a re-marriage after the death of 
the first wife. Andthe case of Jackson v. Clacs, 18 John. 
Rep. is to the same purport. In this State, cohabitation, rep- 
utation, and acknowledgment of parties, are held proof of 
marriage; Morgan v. Purnell, 4 Hawks, 95. Weaver v. 
Cryer, 1 Dev. 337. Itis well settled, that a man who lives 
with a woman hoiding her out as his wife, is estopped to deny 
it, when charged with liabilities as her husband. Stephens’ 
N. P. 732. And why should not the converse of the propo- 
sition hold? And indeed it has been held to do so—vide 
same authority. And in the case of Campbell v. Tremlowe, 
1 Price, 81, it is strongly intimated, that so complete is the es- 
toppel as to persons cohabiting as man and wife, that although 
it should be proven that they were never married, they would 
still be excluded from giving testimony in behalf of each 
other. 

Secondly. Some of the cases cited under the last head, 
may seem to have gone upon the ground of presumption, 
which ought always to be made in favor of existing posses- 
sion, and in fact they have no doubt gone in part on that 
ground. And we Jay it down as a well established legal po- 
sition, that great length of time creates a presumption which 
a: jury should be instructed to make in favor of existing pos- 
sessions, unless the contrary is shewn clearly to be the fact. 
And, therefore, in this case, if the defendant is not estopped 
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Jume, 1845 to deny the invalidity of his mother’s marriage, he is met by 
“Gathings * presumption which he cannot surmount; and the deed 


of gift referred to in the case, does not affect that presumption, 
so as to weaken its force. And this presumption is not, as 
many have supposed, confined to questions relating to real 
property. I refer to Best on Presumptions, 144. In Gaskill 
v. Marshall, 5 Carr. & Payne, 35, Lornp TEenTERDEN says, 
“if plaintiff had been in possession of the goods a very long 
time, it might have been otherwise ;” evidently meaning that 
it would have created a presumption of right in his favor. 
In Locke v. Armstrong, 2 Dev. & Bat. Eq. 147, the court 
speaks strongly in favor of presumption from lapse of time; 
‘whatever may be the character of the transaction,” and even 
considers it of peculiar strength in the case of slaves. In 
Morrison v. McElrath, 4 Dev. & Bat. 474, much stress is 
laid upon lapse of time. In Morgan v. Henley, 1 Dev. & 
Bat. 432, this court expresses most favorably of presumptions 
in favor of long possessions, and particularly meets the objec- 
tion to the presumption growing out of the deed of gift in 
this case. In the case of Candle v. Lunsford, 4 Dev. & Bat. 
409, the court lays down the broad doctrine, that “from long 
possession, presumption of every thing arises, necessary to 
constitute a title in the possessor.” In the late case of Green 
v. Harris, 3 lred. 219, the court re-affirms more strongly, if 
possible, the same position. In Rogers v. Mabre, 4 Dev. 180, 
the strength of such presumption is very fully discussed. In 
this case, there is a special presumption growing out of the 
transaction of delivery, by Mrs. Herring, to all the chil 
dren, of the preperty after the death of her husband, which 
seems to me perfectly conclusive of the case; for it is laid 
down in Burton on Real Property, 304: “ After a considerable 
lapse of time, as 40 years, it may be presumed, if necessary, 
that a person was executor or administrator who appears to 
have acted in that capacity ;” in support of which position, 
he cites the case of The King against The Inhabitanis of 
Barnsley, 1 M. & S. 377. And the same position is found in 
Best on Presumptions, 145. 
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Rurrin, C.J. If it were admitted, that the instruction June, 1845 


prayed for, as to an estoppel on the defendant to deny the mar- 
riage of his parents, was correct, and that it was erroneous to 
refuse it ; the judgment rendered in favor of the person, a- 
gainst whom the error operates, could not be affected; for that 
would be no ground for reversing it, nor could it for that rea- 
son be affirmed; if, for some other error against the appellant, 


it ought to be reversed. It is to be regretted, therefore, that’ 


such points should be stated in the record, as they almost 
necessarily draw the Court into discussions not material to thé 
decision of the cause, in order to avoid an inference from our 
silence of an approbation of the position. Such is the casé 
on this occasion, as the counsel for the plaintiff has ptéssed 
this point in the argument here. We have therefore to say, 
that we think that part of the instruction was properly refused ; 
not: because it was immaterial, but because it was entirely er- 
roneous.. The death of one of the parties to this marriage 
makes no difference, as to the power of enquiring into its va- 
lidity, for any and all purposes: There is a distinction in the 
law between void and voidable marriages, where, even, they 
were regularly solemnized. The latter, which are sometimes 
called marriages de facto, are such as are contracted between 
persons, who have capacity to contract marriage, but are for- 
bidden by law from contracting it with each other: as to 
whieh, therefore, there was a jurisdiction in the spiritual 
Courts to declare the nullity of the marriage. But until the 
nullity was thus declared, as an existing marriage, it was re- 
cognised as valid both in the canon and common law; and, 
as there can be no proceeding in the ecclesiastical Court a- 
gainst the parties, after their death or that of one of them, 
that event virtually makes the marriage good ab initio to all 
intents, and the wifé and husband may have dower and cur- 
tesy and the issue -will be legitimate. Co. Lit. 32,33. _ But 
where the marriage is between persons, one of whom has no 
capacity to contract marriage at al], as where there is a want 
of age, or understanding, or a prior marriage still subsisting» 


the marriage is void absolutely and from the beginning, and‘ 
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case there may bea proceeding in the ecclesiastical Court, it 
is not to dissolve the marriage, but merely, for the convenience 


“of the parties, to find the fact and declare the marriage there- 


upon to have been void, ab initio ; and no civil rights can be 
acquired under such a marriage. Itis said to be no marriage, 
but a profanation of marriage, and the factum is a nullity.— 
Thus, “if a man, seized of land, take a wife, and, during the 
marriage, he taketh another wife, and the husband die, leav- 
ing both wives, the latter shall not have dower; because the 
marriage between them is void. And if a woman take a hus- 
band, and, living the same husband, she marrieth another, 
who is seized of land and the second husband dieth, she shall 
not have dower of his Jand: causa patet. Perk. 3, 304, 305. 
The same doctrine is laid down by Lorp Hott in Hemming 
v. Price, 12 Mod, 432, and is foundin Riddesden v. Wogan, 
Cro. Eliz. 858, and in many other cases. Bigamy repels the 
right to administer on the estate of the husband or wife, and 
to a distributive share, and to the acquisition by the husband 
of the personal property of the wife by the marriage. Upon 
these points there are numerous cases in the English Books ; 
and we have acted on the same principles in this State. Irby 
v. Wilson, 1 Dev. & Bat. Eq. 508. Brinegan v. Chaffin, 
3 Dev. 108. As to the manner of enquiring into matter of 
this sort, it cannot be doubted that it must be by the jury, as 
of any other question of fact, or mixed question of fact and 
law. Owing to the peculiar division of jurisdiction between 
the ecclesiastical and common [aw Courts in England, it was 
held in early periods, that no special matter, avoiding a mar- 
riage, as bigamy for example, could be specially pleaded in a 
real action, but that the plea must be in the general form of 
ne unques accouple in loyal matrimonie, and that, upon is- 
sue joined thereon, a writ was sent to the Bishop of the Dio- 
cese, within which the other party alleged the marriage to 
have been celebrated, and his certificate in return was con- 
clusive both of the fact and legality of the marriage. Dyer 
368. Robins v. Crutchby, 2 Wils. 122. But that necessarily 
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could only extend to marriages within England ; for the Bish- June, 1646 


op had no better means of enquiring into the fact of marriage 
in another country than the civil Judge, and had no more au- 
thority to pronounce on its legality. Hence itis clear law in 
England, that, as to foreign marriages, the plea must conclude 
to the country and the trial be by the jury and not by certifi- 
cate. Ilderton v. Ilderton, 2H. BI. 159. A fortiori it must 
be so here, as we have no Bishops, who have a legal ecclesi- 
astical jurisdiction to determine on marriages and certify them. 
Of course, this conclusion is a complete answer to the notion 
of an estoppel; for what the law pronounces void cannot 
estop. It may be true, that, as respects third persons, people, 
who hold themselves out to be man and wife, may be respon- 
sible, as if they were what they profess to be; as aman may 
be liable for articles furnished to a woman he calls his wife 
and lives with. But it cannot affect the right of property, as 
between themselves. 

With respect to the opinions given against the defendant, 
which alone are properly before us, as the defendant is the 
appellant, we concur with his Honor. If thedoctrine of ad- 
mitting an ancient deed, that is, one more than thirty years 
old, without proof of execution, is to apply to any conveyance 
of a chattel, it ought to do so to this; as the possession of the 
property and the custody of the deed have been, during the 
whole time, in the same hands, under a notorious claim of 
title; and it is actually proved, that the witnesses have both 
been long dead. If then the original had been produced, it 
would seem that under the rule, it ought to have been read.— 
{f that be so, as its destruction, while in the custody of the 
law, has been clearly established, a copy is necessarily evi- 
dence; for the copy is sufficient to establish the contents of 
the original, in such a case, and that is the whole purpose for 
which the original'would be produced. But, without deter- 
mining that point, we think it was evidence, and very strong 
evidence, in aid of the length of time and other circumstan- 
ces, on which the jury might and ought to presume a convey- 
ance from Joseph Herring, the original owner of the slave.— 


v 


Williams, 
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June, 1845 Here a man has been in’exclusive possession of a fema'e slave 


.Gathings 


v. 
lams. 


for forty years, taking her immediately upon the death of the 
former owner, and raising a number of children from her, and 
all ihe time claiming them under a deed from the former 
owner, which he had in his possession and shewed, under 
which a life interest was reserved to the maker of the deed, 
and the absolute property given to 4 person, under whom the 
possessor claimed. ‘The unqualified possession for so great 
a period, by itself, affords a high presumption of a title; but 
when to it is added the fact, that the possessor really had an 
instrument purporting to be a deed from the former owner, 
that never was impeached by any relative or representative of 
the former owner, it amounts to plenary evidence, on which 
to found a presumption, that there was a conveyance by this 
instrument, as a genuine ane, or by some other. 

In like manner, as between themselves, we think the actual 
possession of Henry Williams, which is stated in the case to 
have been exclusive and ou.a claim of right by him against 
every person—including, therefore, Nancy Herring—contin- 
ued from 1796 to 1818 in the lifetime of Nancy Herring, with- 
out any claim of title by her, and with acquiescence in his 
claim of title and possession: and such possession of Wil- 
liams, continued farther to 1836, without any question of its 
rightfulness by any person claiming under her, does afford a 
very strong presumption in fact and law, that in some manner 
he had acquired her title, whatever it was. It is true, that 
those two persons lived together, and that, though not man 
and wife, they were reputed and acted as such ; and, there- 
fore, it might be a question, in which of them the possession 
was, as prima facie it would be deemed to be with the title. 
But that point is not left to inference, as it is stated affirma- 
tively, that Henry Williams had the possession, and that it 
was claimed exclusively by him, and that in that claim the 
other party acquiesced, without setting up any in herself. 
Under such circumstances, the character of the possession is 
not dubious, but clearly in Henry Williams, upon an assertion 
ef right in himself adverse to all others. As Nancy Herring 
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was then sui juris, she is affected by such possession, as any June, 1845 


other person would be; and there can be no doubt, that her 
action for the slave would have been barred by the statute of 


limitations. So, too, the possession for the great length of 7 


time is ground for presuming a conveyance from her as from 
any other person. ‘That we ought in this State to apply such 
& presumption to slaves, in a peculiar manner, is clearly to be 
deduced from the act of 1820, which makes a possession, that 
would protect the possessor from the action of the owner un- 
der the statute of limitations, that is, three years adverse pos- 
session, the owner being under no disability, amount in itself 
toa title. That act does not reach the present case, because 
Nancy Herring died two years before it passed. But the pol- 
icy, which dictated it, requires the court to adopt and apply 
the doctrine of the presumption of a conveyance to the case 
of slaves in a peculiar manner. So much of the substance of 
our citizens consists of slaves, and the right to property in 


them is so vigilantly guarded, and the inconveniences arising” 


from divesting the possessors of female slaves after long pos- 
session and the charge of bringing up their families are.so 
manifest, that the Legislature felt bound to make the short ad- 
verse possession of three years constitute a good title ; and in 
like manner calls upon the courts and juries to presume a 
good title upon long possession, unless reasonably rebutted by 
a fiduciary relation, or an acknowledged bailment, disability 
of the owner, or the like, 


Per Curiam, Judgment affirmed. 


Gathings 
v 


illiams. 
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DOE ON DEMISE OF SUSANNAH CRISSMAN ws. AARON 
CRISSMAN. 


June, 1845 A testator devised as follows: “I give to my wife a life estate in the !and and 


plantation whereon I live,” &c. After other provisions he proceeds: “'To 
my son Aaron, I give a horse, &c., my land and plantation that I have 
before mentioned im this will, with all the farming utensils, &c. with all the 
implements of husbandry ; and it is my will that he take care of his mother 
and smooth the pillow of her age.” The will adds: “It is my desire, if 
there should be any misunderstanding about any parts of my will, that the 
persons concerned select two discreet and disinterested personsto decide it, 
and, if they cannot agree, to chouse a third person, whose decision shall be 
final.” 

Held, that the devise of the land to the son in the subsequent part of the will, 
must be construed as subject to the devise of the life estate to the wife in 


the first part, and not as revoking or controlling it. 
A submission to an award respecting the title to land, though made according 
to the recommendation of the testator, who devised it, must be by deed be- 


tween the parties, and cannot be by parol. 

Where arbitrators undertake to decide according to law, and they mistake the 
law, the award is void; unless the whole question submitted was a dry 
question of law, and not involving any controversy of fact, in which last 
case, it seems, the decision is conclusive, whether right or wrong in point 


of law. 
The case of Hester v. Hester, 2 Ired. Eq. 330, cited and approved. 


Appeal from the Superior Court of Law of Surry county, 
at the Fall Term, 1844, his Honor Judge Manty presiding. 

This was an ejectment, in which the evidence was, that 
Charles L. Crissman, being seized’ of the premises, made his 
will on the 19th of August, 1833, and therein devised as fol- 
lows: “ First, I give unto Susannah, my wife, a life estate in 
the land and plantation whereon I now live, with the two 
tracts adjoining, containing in the whole 560 acres on the 
Yadkin river. I also give her one bureau, two beds and fur- 
niture, with the household and kitchen furniture, except such 
as may be hereinafter disposed of, and my riding carriage and 
harness, with one horse, which she may choose, two cows and 
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calves, which, with six sheep and as many hogs, are at her June,1845 
own disposal, with $100 in money to get her necessaries.” onal 
After several intervening provisions of personal estate for _ v. 
other children and for grandchildren, the testator further de- ©™#8™@2- 
vises as follows: “'To my son Aaron, I give a horse, saddle 
and bridle, my land and plantation that I have before men- 
tioned in this will, with all the farming utensils, smith’s tools, 
carts, wagons, and one yoke of oxen, with all the implements 
of husbandry ; and it is my will, that he take care of his 
mother and smooth the pillow of herage. And as J have not 
given him any money, which a person cannot well get along 
without, I give him $500.” He then gave to another son, 
Moses, some small specific legacies, and the sum of eight 
thousand dollars; and directs the residue of his land and 
other property to be sold, and the proceeds, with its outstand- 
ing debts, to be equally divided among all his chiidren. The 
will adds: “It is my desire, if there should be any misun- 
derstanding about any parts of my will, that the persons con- 
cerned select two discreet and disinterested persons to decide 
it, and if they cannot agree, to choose a third person, whose 
decision shall be final.” 

Thereupon the counsel for the defendant insisted, that the 
devise to the lessor of the plaintiff of an estate for life in the 
prior part of the will was revoked by the subsegent disposi- 
tion therein of the premises to the defendant ; or, at least, that 
it was so modified thereby, that the defeudant became entitled 
to an immediate estate in the premises on the death of the tes- 
tator, and to a joint possession with her. But the court held 
otherwise, and instructed the jury, that the lessor of the 
plaintiff was entitled, under her husband’s will, to an exclu- 
sive life estate in the premises. 

The defendant then offered in evidence an award in writing 
made by two persons in the following words: “ We, the sub- 
scribers, being called on to settle some misunderstanding be- 
tween Aaron Crissman and his mother and family, in compli- 
ance also with the will of C. L. Crissman, deceased, after look- 
ing at said will, are clearly of opinion, that Susannah Crissman 
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June, 1845 is entitled toahome duriag her life, at the place she occu 


Crissman 


Vv 
Crissman 


pied at her husband’s death. We are further of opinion, that 
agreeably to said will, Aaron Crissman is clearly entitled to 


‘peaceable possession of land and premises ; and we consider 


said Aaron bound to support his mother with such necessa- 
ries as are sufficient to make her comfortable for life. As res- 
pects Miss Polly Crissman, we think she is the proper person 
(as long as she may see proper) to attend to the infirmities of 
her mother; but, inasmuch as her father has left her a very 
handsome estate, we think Aaron is not bound to find her a 
support. Mrs. Crissman is to have the garden and a reasona- 
ble portion of ground for potatoes, and such vegetables, as 
she may choose to raise for her support.” The defendant 
then offered further to prove, that the said award was made 
under an oral submission, made by the lessor of the plaintiff 
and the defendant to the arbitrament of the said arbitrators, of 
the matter now in controversy, and insisted thereupon, that the 
award was conclusive against the right of the plaintiff to re- 
coverin this action. The plaintiff denied that the submis- 
sion embraced the matter of this controversy, and proposed 
also to offer evidence upon the point. But the court-was of 
opinion, that it was not material what matters were submitted, 
as the award did not bind the title of the lessor of the plain- 
tiff in the premises; and accordingly directed the jury to 
find for the plaintiff, which they did; and from the judgment 
the defendant appealed. 


Morehead for the plaintiff. 
Boyden for the defendant. 


Rurrin, C. J. On both points decided, the opinion of this 
court is the same with that of his Honor. The gift to the 
wife is expressly of a life estate in the manor plantation and 
the adjoining tracts; containing in the whole 560 acres. Now, 
although it be true, that a will is not to be construed by de- 
tached items, but by the entire instrument, and also true, that, 
where there are prior and subsequent inconsistent clauses, the 
latter shall control the former, yet it is also a rule of construe- 
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tion, that no contradiction is to be allowed of, unless the sev- June, 1845 





eral provisions are absolutely irreconcilable, and further, that; 


the words of the will in an express disposition cannot be con- 
trolled by inference from other parts, unless such inference is 
plain and indubitable. Hester v. Hester, 2 Ired. Eq. 330. 
Roach v. Haynes, 8 Ves. 590. Barker v. Lea, 3 Ves. & Bea: 
117. Thackeray v. Hampson, 2 Sein. & Stu. 217. Waine- 
wright v. Wainewright, 3 Yes. 558. Now, the natural im- 
port of a gift of land in a will to one person for life, and af- 
terwards of a gift of the same land to another person, is, that 
the latter takes in remainder, and therefore, that the first gift 
remains in full force. In that way there is nothing incon- 
gruous in the two dispositions, but each operates in its natural 
order. In this case there is nothing to induce the supposition; 
that this interpretation is not according to the true intention of 
the testator. In the gift of the land to the son, the testator 
does not give it by a description from its situation, boundaries 
or other indicia of that kind; but by the terms “my land 
and plantation that I have before mentioned in this will.” 
Now, this land was all that he had previously spoken of ; and 
he had only spoken of it by giving it to his wife for her life. 
So far, therefore, from intending an immediate gift to the son, 
overruling that to the wife, the testator, by that reference to 
the preceding gift shews, that he meant it still to subsist and 
that the second gift was to be subject to it. But it is argued; 
that some present interest must have been intended for the 
son, otherwise the testator would not have given to him his 
farming utensils and implements of husbandry, including all 
his carts and wagons, nor charged him with the duty of at- 
tending personally to the succor and comfort of his mother. 
It is not improbable that some vague or even confident expec- 
tation was entertained by the testator, that the mother and son 
would reside together in his mansion house and cultivate the 
plantation upon joint account. But, if so, it must have been 
upon the idea, that they would naturally be led to do so by 
their mutual affection and interest. He, no doubt, supposed, 
that the mother would wish some one of her sons, and he 
63 


v 
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June, 1845 clearly expected that she would prefer this one, to reside with 


Crissman 
v 
Crissman. 


her and take care of her property and herself; and also sup- 
posed, that, as the land was to come to the defendant ultimate- 
ly, and as he had the requisite implements for its cultivation, 
and had no other land, he would be particularly inclined to 
remain with his mother upon terms that would be satisfacto- 
ry to her, and at the same time much to his own interest. 
But that would be by the agreement of those parties, and not 
by force of his will. Such expectations on the part of the 
testator naturally account for his gifis to the wife and son sev- 
erally. But they furnish no inference, that the gift to the wife 
was to be revoked or modified. Such inference is rested by 
the defendant on the single circumstance, that some of the 
personal things given to the son could be more beneficially 
used on this plantation, than elsewhere. But the inference 
from that circumstance, so far from being necessary and be- 
yond doubt, is a very remote one, and can, at best, be but a 
possible conjecture. It cannot be admitted to overthrow the 
explicit gift of a life estate to the lessor of the plaintiff; to 
which, according to the rule already mentioned, it must appear 
to be totally opposed, either expressly or by an unavoidable 
implication. 

With respect to the award, the defendant has a right, upon 
this exception, to assume that the title to the premises was 
within the submission to the arbitrators. But admitting it to 
be so, we hold nevertheless, that the award neither divests the 
title of the lessor of the plaintiff, nor in anv manner bars this 
action of ejectment. If needful to the plaintiff’s case, it may 
be remarked, that the award would be open to observation on 
several points. It really, in the first place, seems much more 
difficult to construe, than the will, on the meaning of which 
it professes to decide. For the arbitrators certainly mean to 
adjudge, that Mrs. Crissman has some estate in the premises ; 
yet to what part of the premises it shall extend, it is not easy 
to understand from the finding, “that she is entitled to a home 
during life in the place she occupied at her husband’s death ;”’ 
nor to tell of what part of this land the son is adjudged to be 
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the owner by the award, “that he is entitled to peaceable pos- June, 1845. 
session of land and premises.” Next, it might be questioned, Sine 
whether the arbitrators do not say upon the award, that they vv 
mean to decide according to law, as it operates upon the will C™s™"- 
of the testator; and therefore, whether, as they clearly mis- 
took the law, the award is not void, according to the rule in 
Kent v. Estab. 3 East. 18; unless, indeed, the whole subject 
submitted was a dry question of law and not involving any 
controversy of fact, in which last case, it seems, the decision 

is conclusive, whether right or wrong in pointof law. Young 

v. Walter, 9 Ves. 365. But, admitting that those objections 
could be answered, there remains one that we deem insupera- 

ble. It is, that the submission was not by deed or in writing, 

and therefore that the award, as far as it affects the title to 
land, is void under the act of Assembly of 1819. Rev. St. 

ch. 505 sec. 8. ‘The doctrine, that an award upon the right to 
land, though it cannot operate as a conveyance, shall conclude 

the party, against whom it is made, by way of estoppel against 
disputing the other party’s title, as laid down in Morris v. 
Rosser, 3 East. 15, has not been hitherto acted on in any case 

in this Court. Whether it would be adopted, we are not pre- 
pared to say. Certainly, we do not mean at present to deny 

it, as it has undoubtedly received the sanction of other adju- 
dications in England, and of many in the States of the Union. 

The defendant’s counsel referred in the argument to not less 
than a dozen cases in Massachusetts and New York, following 

the leading one of Morris v. Rosser ; and it may be, when 

the question shall come up directly, that we shall find the ar- 

ray of authorities too strong to be resisted, even if they had 

less reason on their side than they have. But this case does 

not present the question of the operation of such an award, 

as was upheld in the cases cited ; for here the submission was 

oral, and in every one of those cases, with but a single excep- 

tion, it was by deed or in writing, and, thus, within the statute 

of frauds. ‘The excepted case is that of Jackson v. Gayer, 

5 Cowen, 383; in which there was a parol submission, as to 

the boundaries of a piece of land, which two tenants in com- 
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Jume, 1845 mon, by their deeds of partition of a larger tract—of which 





Crissman 
Vv 


this piece had formed part—declared should still remain in 
common. But, there, to the objection, that the submission 


Crissman. ought to have been in writing, the Court replied, that the sub- 


mission was not as to the title at all; for that was admitted to 
be in both parties; but that the reference was merely as to the 
boundaries, according to the description in the deeds of parti- 
tion. It was upon that ground expressly, that the Court— 
whether right or wrong, is immaterial to the point here— 
thought the case might =:ot fall within the statute of frauds; 
but even to that extent the opinion of but one Judge was ex- 
pressed, and that not definitely; for the case went off on 
another point, leaving that undecided. It seems, however, 
from the case of Jackson v. Dysling, 2 Caines 198, to be con- 
sidered that a parol agreement, as to a particular line being 
the boundary between coterminous tracts, is not within the 
statute of frauds; and, consequently, that a parol submission, 
as to boundary merely, is subject to the like law. However 
that may be, the submission here was of the title to the land ; 
for so we are obiiged to understand the expression in the de- 
fendant’s exception, “that the submission embraced the mat- 
ter of this controversy.” ‘That could be nothing less than a 
dispute between the lessor of the plaintiff and the defendant, 
to which of them the premises, now sued for, belonged, as his 
or her freehold; and an oral submission of that question is 
plainly, we think, within the mischief intended to be remedied 
by the 8th section of the statute of frauds. The direetion in 
the will, for a reference to arbitration of any dispute arising 
under it, can have no effect ; for the submission 1s still to be 
made by the parties disputing, and must in each case be made 
in the manner required by the law, according to the nature of 
the point in dispute. For this reason, without adverting to 
any other, we hold, that the award has no operation in this 
suit. 


Per Curiam, Judgment affirmed. 
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CHARLES BALDWIN vs. JOSIAH MAULTSBY. 


A. signed and sealed a deed conveying certain slaves to B.—called upon wit- June, 1845. 


nesses to attest it, and acknowledged that it was his act and deed—the deed 
was left on the table and was not again seen until after A.’s death, about a 
month after this transaction, when it was found in A.’s trunk with his val- 
uable papers—A. had previously said he intended to give this property to 
B. and just before his death said, ‘ he was satisfied with the way he had 
disposed of the negroes, the deed of gift was in his trunk and he wished it 
delivered to B. immediately after his death.” Held, that these circumstances 
did not constitute a delivery of the deed, nor even afford any evidence tend- 
ing to shew a delivery, which could be submitted to a jury. 

Where there has been no delivery in the lifetime of the grantor, a delivery af- 
ter his death, though at his request, is void. 

The case of Moore v. Collins, 4 Dev. 384, cited and approved. 


Appeal from the Superior Court of Law of Columbus 
county, at the Spring Term, 1845, his Honor Judge Pearson 
presiding. 

This was an action of trover for six slaves. The defend- 
ant admitted the conversion, and the only question was, 
whether Warren Baldwin, under whom both parties claimed, 
had duly executed a deed of gift to the plaintiff. 

To prove the execution of the paper, the plaintiff called 
one Joon, who swore, that on the 21st of November, 1842, 
the day the paper bears date, at the house of the said Warren 
Baldwin, he was asked by Baldwin to become one of the sub- 
scribing witnesses to the paper, which had been previously 
drawn by one Wooten and was lying on the table ; he assent- 
ed; Baldwin then signed his name, the seal being already 
made, and got up to make room for the witness. The wit- 
ness said to Baldwin, “do you do this as your act and deed ?” 
Baldwin replied, “Ido.” Whereupon, the witness signed 
his name as a witness, and left the paper on the table. The 
other subscribing witness then signed his name, the paper 
was left on the table, and the witness did not see it again un- 
til after Baldwin’s death, when it was found in a trunk with 
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June, 1845 
Baldwin 
Vv 
Maultsby. 
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Baldwin's deeds for land and other papers. Wooten swore, 
that Baldwin requested him to write a deed of gift for the ne- 
groes, saying that these negroes had come by his wife, and he 
had promised her to leave them to her brothers and sisters. 
The plaintiffs were his brothers and sisters. The witness 
accordingly wrote the paper. After Baldwin had signed 
itand Toon had become a witness, he also put his name 
as a witness, folded it up, and wrote on the back, “ War- 
ren Baldwin to Charles Baldwin and others—Deed of Gift,” 
and dropped it on the table. He and Toon went away, 
leaving it on the table. He next saw the paper in Baldwin’s 
trunk, after his death, which was on the 20th of December, 
1842. After Baldwin signed his name, he did not touch the 
paper in the presence of the witness. It remained all the 
time on the table, except while the witness was folding it. 
Neither of the plaintiffs was present. One Mithian swore, 
that, a short time before the death of Baldwin, in speaking 
about his property, he said, “I am satisfied with the way | 
have disposed of the negroes; the deed of gift is in my trunk, 
and I wish you to deliver it to Charles Baldwin, immediately 
after my death.” One Taylor swore, that Baldwin said to him, 
talking about his property, some short time before his death, 
“T have given the negroes, which came by my wife, by a deed 
of gift to her brothers and sisters, and did it by deed of gift to 
keep any fuss from being made after my death, and I wish 
them to take possession of the negroes at my death.” 'The 
defendant offered no evidence, but moved the Court to charge 
the jury, that there was no evidence of a delivery of the 
paper. 

The Court charged, that, to constitute a delivery, the law 
required the maker of a deed to part with the possession, by 
passing it to the donee or some other person, with an intent to 
make it his deed. If the maker thus parted with the posses- 
sion for an instant, although he then tood it back, still having 
made it his deed, it would remain so. But unless he did so 
part with the possession of the paper, an essential ingredient 
to constitute a deed was wanting ; and although the jury were 
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satisfied, that Mr. Baldwin was under the impression that the June, 1845. 
paper would be suflicient to pass the negroes after his death, payin 
as a deed of gift, yet, if, in point of fact, the paper had not 
been delivered so as to become his deed, the title did not pass 
to the plaintiff, and the defendant was entitled to their verdict. 
The plaintiff’s counsel moved the Court to charge the jury 
that there was evidence, from which the jury might infer a 
delivery. ‘The Court declined so to charge, but, on the con- 
trary, instructed the jury, that it was necessary they should 
be satisfied from the evidence, that Baldwin had, at least for 
an instant, parted with the possession of the paper and put it 
out of his control, with the intent that it should thereby be- 
come his deed ; otherwise there would not be such a delivery 
as the law required. 

There was a verdict for the defendant, and, judgment being 
rendered aceordingly, the plaintiff appealed. 





v 
Maultsby. 


Strange for the plaintiff : 

ist. Question of delivery. In Wesson v. Stephens, 2 Ire. 
Eq. 557, it is decided that delivery to a stranger for another, 
is a sufficient delivery ; and in one view of this case, that is 
quite sufficient for our purpose. But there are some others in 
which it is not, and I would here remark, that, in the case of 
Wesson v. Stephens, the case of Knight v. Garnons, 1 
Barn. & Cress. 671, is cited with approbation, and Judge 
BaILey, in that case, goes the full length that we could pos- 
sibly desire, in any view of this, saying and proving by an ar- 
ray of strong authority, that a deed will operate though it is 
never parted with by him who executes it. I gather from the 
authorities that delivery means nothing more than some act 
shewing that the grantor considers the instrument complete, 
aud that an act is done by him which he considers binding 
and obligatory as his deed. Many strong cases are collected 
in the American Ed. of Comyn’s Dig, Title Fait. A. 3, 4, es- 
pecially Shelton’s case, Cro. El. 7, where the grantor signed 
and sealed the deed in the presence of the grantee, leaving it 
on the table, but the grantee did not take it; but, both the 
grantor and grantee departing, it was left behind them in the 
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June, 1845 same place, it was held a delivery. The case of Jacques v. 


Baldwin 


Vv. 
Maulisby. 


Meth. Ep. Church, 17 John. Rep. 548, is a strong case—there 
the deed was in the hands of a trustee, but had never in fact 
been delivered to him nor to any one for him, but being left 
on the table was taken up by the cestui que trust, and it was 
held that the repeated acknowledgements of the grantee that 
he had made such a deed were sufficient, although there was 
direct proof that there was no delivery in fact—this case is 
precisely in point for one view of our case. In King v. Cot- 
ton, 3 P. Wms. 358, it was held, that where a woman, on the 
eve of marriage, makes a conveyance, which she keeps in her 
own possession, if got out of it against her will, does not bind 
her, otherwise it doth. See also Hengoor's case, 9 Co. Rep. 
136. The case of Clavering v. Clavering, 2 Barn. Rep. 
473, is particularly strong, for there the deed was held valid 
though never parted with by the grantor ; and Lady Hudson’s 
case there cited, is to the same purport. In Hare v. Horton, 
5 Barn. & Ad. 715, it is held that possession by the grantee is 
prima facie evidence of delivery. The case of Lloyd v. 
Bennett, 8 Carr. & Payne 124, is much like this in many par- 
ticulars, and there the deed was sustained. In Goodititle v. 
Walker, 1 John. Cases 250, it is held that a formal delivery 
vf a release is not necessary, if such acts appear as shew an 
intention to deliver, and tothe same purport is Fitch & Burke 
v. Foreman, 14 John. Rep. 172. The case of Verplank v. 
Sary, 12 John. 212, goes somewhat to strengthen the position, 
also the case of Souverbye v. Arden, 1 John. Ch. 240. The 
case of Burling v. Patterson, 9 Carr. & Payne, 570, shews 
that the Courts incline very much to presume a delivery in 
support of a manifest intent and to the same point is Ball v. 
Taylor, 1 Carr. & Payne, 417. In the case of Park v. Meares, 
2 Bos. & Pul. 217, a witness having been requested to sign 
as subscribing witness was held evidence of delivery, and in 
a note to that case, the case of Gullier v. Neale, Peaks N. P. 
C., 146, is referred to as containing a similar decision. The 
ease of Suider v. Lachenour, 2 Ire. Eq. 360, decides that 
where a party signs and seals a deed in the presence of wit- 
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nesses, and it is afterward at his instance proven and register- June, 1845. 
ed, this amounts to a delivery, though the execution was in pojawin 


the absence of the grantee in whose possession the instrument 


v 


was never actually placed. In Haughion v. Barney, 2 Ire. — 


Eq. 393, it is held that where the formal execution of a deed 
is proven, the presumption arises, that it was considered by 
the parties as a complete instrument, and this presumption 
cannot be overthrown but by clear proof that it never was in 
fact delivered, and that it was well understood at the time.— 
That the slightest circumstance will amount to a delivery, I 
refer to Waddell v. Hewitt, 1 Ire. Eq. 475. In Elliott v, Et- 
liott, 1 Dev. & Bat. Eq. 65, it seems to me that the whole doc- 
trine stated in Knight v. Gannons, is taken for granted. 

2nd. The caseof Talbot v. Hodson, while it supports the 
first position, shews at the least, that it should have been left 
by the Jadge as a matter to the Jury,7 Taunt.251. And fur- 
ther upon this point is the case of Vanhook v. Barnett & 
others, 4 Dev. 270, where it is said delivery is a question of 
fact, and it is error in the Court to say what constitutes a de* 
livery; and to same effect is Threadgill v. Jennings, 3 
Dev. 384. 


J. H. Bryan, for the defendant. 


DantéEt, J. The only question in the cause was, whether 
Warren Baldwin, the owner of the slaves, ever delivered as 
his deed the paper writing, under which the plaintiff claimed 
them. It is admitted by the plaintiff’s counsel, that the sign- 
ing and sealing of the paper writing would not make it the 
deed of Warren Baldwin, but that delivery was also necessary 
He contends, however, that what took place at the time the 
witnesses attested the paper, to wit, Baldwin’s signing, sealing, 
acknowledgment, and preservation of the paper, made it in 
law his deed and was tantamount to a delivery. The cases 
of Parkes v. Meares, 2 Bos. & P. 217, and Grillier v. Niel 
and others, Peak’s Cases 146, have been cited. In the first 
case the plaintiff's attorney had possession of the deed signed 

64 
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June, 1845 and sealed, and he asked the witness to attest it, in the presence 


ae 


Maulisby. 


Balawin Of the obligor, which he did. The witness also knew the 
hand writing of the obligor. The Court left it to the jury, 
upon this evidence, whether the defendant had not sealed and 
delivered the deed to the plaintiff’s attorney, which in law 
would be a good delivery to the use of the plaintiff. In the 
second case, the Court held that the proof by the witness of 
the hand writing of the obligor, was evidence to go to the jury, 
that he also sealed and delivered it, and, there being nothing 
to the contrary, it was sufficient evidence. We think neither 
of these cases aids the plaintiff. In the case of Jakes v. The 
Methodist Church, 17 Johns. Rep. 548, the deed of marriage 
settlement was duly executed by the parties and laid on the 
table, and the wife, as cestui que trust, took it up and kept it 
in her possession for the trustee, until her death. It was held 
in equity, under the circumstances of the case, to be a good 
and valid delivery of the deed. The contest was with the 
husband, Mr. Jakes, by those claiming under the deed of set- 
tlement, which had been made agreeably to an anti-nuptial 
parol contract. And the husband had in a variety of instan- 
ces acknowledged the validity of the deed ; and he had been 
appointed by his wife executor to her will, and he had quali- 
fied and acted assuch. ‘The Court said, after all these cir- 
cumstances, they would not now hear him to allege, that the 
deed had never been delivered to the trustee; so we see that 
case turned upon its own peculiar circumstances, and that it 
is no authority for the present plaintiff. In Doe & Garnons 
v. Knight 5 Barn. & Cress. 671, the lessor of the plaintiff claim- 
ed the property, as being the mortgagee of Mr. Wm. Wynn, de- 
ceased. The mortgagor on one day signed, sealed and acknow- 
ledged the deed, and procured his niece to witness it. He did not 
tell her the contents of it, and he then took it away with him. 
On a subsequent day, he went to the house of his sister, Miss 
Elizabeth Wynn ; he brought to her a brown paper parcel, and 
said, “ here, Bess, keep this, it belongs to Mr. Garnons.” He 
came again and asked for the parcel, and she gave it to him. 
He returned it back to her, saying, “here, put this by.” He 
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sent word to Garnons, that he would take care to make him June, 1845 


perfectly secure for all the moneys due from him. Miss Wynn, 
received the said parcel, which contained the mortgage deed 
and retained it until the death of her brother, which happened 
in August, and she then delivered itto Mr. Garnons. Baron 
Garrow, who tried the cause, told the jury that the question 
for them to decide was, whether the delivery to Miss Wynn 
was, under al] the circumstances of the case, a departing with 
the possession of the deed, and of the power and control over 
it, for the benefit of Mr. Garnons, and to be delivered to him 
either in Mr. Wynn’s lifetime or after his death ; or whether 
it was delivered to Miss Wynn, merely for safe-keeping as the 
depository, and subject to his future control and disposition ; 
if for the latter purpose, they should find for the defendant; 
otherwise for the plaintiff. A verdict was rendered for the 
plaintiff. And a rule, to show cause why a new trial should 
not be granted, was obtained on the ground, that there had 
not been a sufficient delivery of the deed. The Court said: 
can there be any question, but that delivery to a third person, 
for the use of the party, in whose favor a deed is made, 
where the grantor parts with all control over the deed, makes 
the deed effectual from the instant of such delivery? The 
rule for a new trial was discharged. We see nothing in the 
above case, to support the plaintiff’s motion. For a delivery 
in that case had in fact been made to a stranger to the transac- 
action, for the use of Garnons. In the case now before us, 
Warren Baldwin did not deliver the paper to the plaintiff, or 
his agent, or to a stranger for his use. And the case shews, 
that he never intended to deliver it, or that it should in fact 
be delivered in his lifetime ; for he told a witness, that the 
paper was then in his possession ; and he requested that the 
witness should, after his death, take it from among his other 
papers and deliver if. The delivery of a deed, a transmuta- 
tion of the possession is an essential ceremony to the complete 
execution of it, and if Warren Baldwin had then delivered 
the paper writing to the witness, with a request that it should 
be delivered to the plaintiff after the death of the grantor, it 
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June, 1845 would have been a good deed from the time of the delivery to 


the witness. But he did not deliver the writing to the wit- 
ness ; and the parol authority given to the said witness, even 
if good in law to deliver a deed, was in law instantly revok- 
ed by the death of Warren Baldwin. It was argued, that 
although there was actually no delivery or parting with the 
possession of the instrument, yet it was operative as a deed, 
if the party intended it should be good without more doing. 
But that is inconsistent with the very definition of a deed, 
which is a writing sealed and delivered. The argument 


, is, that the deed shall be good without delivery, if the 


party so intended ; though the law says, thatdelivery is essen- 
tial to the constitution of that instrument. Such an intention 
cannot overthrow the rule of law. But, in truth, there was 
no intention that this instrument should presently operate ; for 
the plaintiff’s own evidence was, that the grantor did not in- 
tend it should have any effect, until after his death ; and, as 
he retained the instrument until that event, no person could 
then deliver it. ‘The plaintiff’s counsel has labored this case 
very much, and he has cited many authorities, but they do 


not satisfy us, that the Judge who tried this cause, erred in 


the law he laid down. The case of Moore v. Collins, 4 Dev. 
Rep. 384, supports him. Secondly, the plaintiff’s counsel in- 
sists, that the Court should have left it to the jury to say, from 
all the evidence given in, whether the fact of delivery of the. 
deed was proved to their satisfaction. The case does not 
shew, that the plaintiff offered any evidence tending to prove 
that fact. The Court might therefore say, that there was no 


a on that point. We think the judgment must be af- 
rmed. 


Per CurraM, Judgment affirmed, 


; 
‘ 
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LOUIS D. WILSON vs. A. H. COFFIELD & AL. 


In an action by warrant against a constable’s sureties under the Act, Rev. St. 
ch. 81, see. 3, to recover moneys collected by a constable by virtue of his of- 
fice, proof, that the constable had received goods or labor in satisfaction of 
the claim he had to collect, is sufficient to entitle the plaintiff to recover.— 
It is not requisite that he should have received the actual money. 

An action under that Statute can only be barred by the same length of time, 
that bars an action on the bond. 


Appeal from the Superior Court of Law of Martin Coun- 
ty, at the Spring Term, 1845, his Honor Judge Dicx pre- 
siding. 

This action commenced by a warrant, and the plaintiff de- 
clares therein, that the defendent owed him the money therein 
claimed. The case is: one Feilding P. Turner was in the 
year 1838 duly appointed a constable in Martin County, and, 
on the 9th of January of that year, executed his official bond 
with the defendants, as his sureties. On the 22d of February 
1838, the plaintiff put into the hands of Turner, as such con- 
stable, two several judgments, for collection, both against John 
Wilson, one for the sum of $23 78} and the other for $20 47. 
_ During the year 1838, John Wilson sold to Turner furniture, 
the value of which, it was agreed, should be credited, on the 
said claims, and during the said period performed for him 
work and labor, which, together with ninety cents in cash, 
amounted in all toa sum, more than sufficient to discharge 
the judgment for $23 78}, and accordingly, in the latter part 
of 1838, they, the said Wilson and Turner, came to a settle- 
ment, and the claim for $23 78 was surrendered up to the 
said John Wilson, as being discharged ; leaving a small bal- 
lance in Turner’s hands, which he promised to apply asa 
credit to the other judgment. In 1842 John Wilson paid the 
amount of the other judgment, to one Gardiner, who had pos- 
session of it, but how he came by it, was not proved. The 
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June, 1845 warrant issued in March 1844 and the demand for the money 





Wilson 
v 
Coffield. 


was made a month or two before Turner left the State in 1839. 

On behalf of the defendants, it is contended, that the claim 
for the smaller judgment could not be sustained, because there 
was no proof of any money being received for it by Turner, 
during the year 1838, for which year alone the defendants 
were his sureties, and the Judge so decided. It was further 
contended that the plaintiff could not recover the other claim, 
because the act of assembly gives this peculiar remedy, only 
in cases where the constable has received money, and not 
where he has received iabor or property, and, secondly, because 
more than three years elapsed before the beginning of the suit 
after the right of action had accrued. The court charged the ju- 
ry, that the statute of limitations was no bar, and that the plain- 
tiff was entitled to recover the amount of the judgment, for 


$23 78. 
Heath for the plaintiff. 


The defendants object, Ist. TThatasummary remedy before 
a magistrate will only lie, where actual money has been paid 
to the officer. The answer is, the act, being, remedial, must 
be construed liberally ; and as, in actions for money paid, the 
action may be sustained, though no actual money has been 
paid, but only its equivalent, money’s worth, so here, as the 
constable received money’s worth and discharged and surren- 
dered the claim, the proceeding under the Statute may be sus- 
tained. 

The defendants object further that the Statute of limitations 
is abar. A demand is necessary before suit can be brought ; 
here the demand was made and the suit brought in 1844, and 
therefore this defence cannot avail the defendants. 


No counsel in this court for the defendants. 


Nasu J. If the Judge committed any error, it was one, of 
which the defendants have no right to complain. We are 
disposed to think the plaintiff was entitled to a verdict, as well 
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upon the judgment for $20 47, as for the other. It is true, June, 1845 
the act of assembly, under which these proceedings have ta- wisn 


ken place, gives the remedy before a single magistrate, where 
money has been received. But we must consider the legisla- 
ture to use the term money, as itis known to the common 
law, not, as in all cases, implying the thing itself, but Some- 
thing received in the place of it. ‘Thus an action for money 
had and received, to the use of the plaintiff, will not be against 
the defendant for stock, bills of exchange, notes or checks, un- 
less they were received by him for the plaintiff as money, and 
so considered at the time. ‘The principle being in all cases, 
that if a thing be received as money it may be treated and sued 
for as money. 

In this case the claim, which Turner the constable had 
against Wilson, was for money due on a judgment. Instead 
of levying on the property of Wilson and selling it, as he 
might have done, he receives from him, in the place of the 
money, property and labor. Atthe time the property was 
transferred to Turner and the labor performed, it was consid- 
ered by both parties as so much money, paid by Wilson to the 
constable for the use of the plaintiff. We are of opinion his 
Honor committed no error, in so charging the jury. But 
there is another ground upon which we think the plaintiff was 
entitled to recover this amount. It is well settled, that when 
an agent receives goods to sell, while they remain in his hands, 
the action for money had and received will not lie against him. 
But in some cases, a sale and receipt of the money will be 
presumed, as when the property is readily convertible into 
money, and a considerable time has elapsed since their recep- 
tion, and no proof is given tothe contrary, or when theagent, 
when called on, refuses or declines to give any account of the 
goods. In these cases, a sale and receipt of the money will 
be presumed. 

Here the judgment was put into the hands of Turner in Feb- 
ruary 1838 and the action is brought in 1844. We think the 
Judge might, in analogy to the principles established in the 
above cases, have instructed the jury, that from the length of 
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time which had elapsed, the law presumed Turner had receiv- 
ed money upon this judgment. 
We concur with his Honor on the statute of limitations.— 
The defendants are charged by virtue of the act of assembly, 
on their bond as sureties for the constable Turner, and the 
time of limitation is six years, whereas not more than five 
June, 1845 years and one month had elapsed. 


os 


Per Curiam, Judgment affirmed. 


THE PRESIDENT AND DIRECTORS OF THE BANK OF CAPE 
FEAR ts. JAMES EDWARDS, 


The Cape Fear Bank is subject to the payment of no public taxes, either 
State or County, except the payment of twenty-five cents on each share of 
the stock owned by individuals. 


Appeal from the Superior Court of Law of Wake county, 
at the Spring Term, 1845, his Honor Judge Dick presiding. 

This was an action of assumpsit for money had and receiv- 
ed, in which the case appeared to be this. 

The defendant is the Sheriff of Wake County, and as such, 
demanded from the plaintiffs the sum of $ 100, as the amount 
of taxes, both State and County, assessed upon the house in 
the city of Raleigh, used and occupied by the plaintiffs as 
their banking house, and upon the lot on which it stands. It 
was agreed, the said house and lot were necessary to enable 
the corporation to carry on its business, and that the sum 
claimed was not more than would be due, if the property was 
liable to pay the taxes claimed. ‘The plaintiffs denied that 
they were by law bound to pay them, and the defendant, con- 
ceiving it his duty to collect the sum mentioned, threatened to 
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levy the same by sale, if it was not paid. The plaintiffs paid June, 1845 
the amount claimed under protestation. The action is brought “Bank ef 
to recover it back. A case agreed was submitted to the Court, Cape Fear 
and if, in its opinion, the plaintiffs could not recover, a nonsuit ‘Rawanda.’ 
was to be entered, if otherwise, then judgment for the amount 
against the defendant. ‘The Court being of opinion that the 
plaintiffs were bound to pay the tax, a nonsuit was entered, 


and the plaintiffs appealed. 


Wm. H. Haywood for the plaintiffs. 
G. W. Haywood § Miller for the defendant. 


Nasu, J. The Bank of Cape Fear was incorporated by 
the Legislature, at their session 1833 & ’34, 2 vol. Rev. Stat. 
p. 50. By the 11th section of the act it is provided, “that a 
tax of twenty-five cents on each share of stock, owned by in- 
viduals in said Bank shall be annually paid into the treasury 
of the State by the President or Cashier of the said Bank on 
or before the first day of October ,in each year—and the said 
Bank shall not be liable to any further tax.” It is difficult 
to conceive language more expressive of the meaning intend< 
ed. The Legislature, about to incorporate a company with 
banking privileges, to induce individdals to invest their private 
funds in its stock, engage, in so many words, that the Bank 
shall not be liable to pay any tax, but one of twenty-five cents 
on each share, and it is now contended, that, in violation of 
this express declaration, the property of the Bank, that is of 
the individual stockholders, shall, in addition to the twenty-five 
cents, payable on each share of stock owned by them, be sub- 
jected tothe operation of the general revenue law, and to the 
payment of the taxes imposed for county purposes. This can- 
not be. It would be in direct violation of the plighted faith 
of the State. Thisact exempts the property of the Bank from 
the paymentof all public dues, in the character of taxes of 
every kind and description, as well county as State, except that 
specified. ‘To place the question beyond all doubt, the 19th 
section contains a clause repealing “every other act or parts’ 
of acts coming within the meaning and purview of that Aet. 

65 
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The power of the legislature to pass the act is not questioned; 

and they have expressed their will in language too plain to 

admit of a doubt. The plaintiffs paid the money under com- 

pulsion, with a protest as to the defendant’s right. ‘There can 

be no doubt of their perfect right to recover it back. Brown 
June, 1945 °% Actions, p. 364, and the authorities there cited. The judg- 
ment of nonsuit is set aside, and judgment must be entered 
for the plaintiffs. 





Per Curtam, Judgment accordingly. 


ANN SMITH ws. RAYMOND CASTRIX. 


Marriage settlements must be proved, within six months after their execution, 
before a Judge either of the Superior or Supreme Court, or before a Court 
of record, or otherwise they will be void asto creditors. Probate before the 
Clerk of the County Court, as in the case of deeds in trust, will not be suf- 
ficient. 

An unauthorized registration is not even notice. 

The cases of Sawnders v. Ferrill, 1 red. 97, and Davidson v. Cowan, 1 Dev. 
Eq. 470. cited and approved: 


Appeal from the Superior Court of Law of Craven county, 
at the Spring Term 1845, his Honor Judge Serre presiding. 

The action is brought in detinue to recover a number of 
negroes, under the following circumstances. John F. Smith 
died in the year —— leaving three daughters, his only chil- 
dren, and entitled, as his next of kin, to his personal estate. 
A petition was filed in the County Court of Craven, the pro- 
per tribunal, to have partition of the slaves. The daughters, 
of whom Laura M. was one, were the plaintiffs, and stated in 
their petition, that they were tenants in common of the slaves. 
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During the pendency of the petition, a marriage settlement June, 1845 


was made betwéen Laura M. and James Shackleford, where- 
by the whole of her estate, both real and personal, was con- 





Smith 
Vv 


veyed to the plaintiff in trust for the sole and separate use of ©#**ix- 


the said Laura M. This deed was executed by James Shack- 
leford, Laura M. Smith and the plaintiff, on the 6th of Janu- 
ary 1841, and on the 16th day of February ensuing, was 
proved before James G. Stanly, the Clerk of the County Court 
of Craven, and registered the Ist of March, It was again 
proved the 23d of March 1842, before a Judge of the Superi- 
or Courts, and under his fiat registered the following day.— 
After the execution of this deed, Laura M. Smith and James 
Shackleford were duly married, and upon a division of the 
negroes under the decree of the Court, those now in contro- 
versy were allotted to Mrs. Shackleford, and were taken pos. 
session of by the piaintiff as her trustee. James Shackleford 
having become laigely indebted to different persons, judgments 
were obtained against him, and the executions levied on the 
negroes claimed in this case. At the sale made by the sheriff, 
the defendant purchased them and took them into his posses- 
sion. His Honor being of opinion that the plaintiff was not 
entitled to recover upon the conveyance from Laura M. Smith, 
judgment was rendered for the defendant, from which the 


plaintiff appealed. 


No counsel in this Court for the plaintiff. 
J. H. Bryan & J. W. Bryan for the defendant, 


Nasu, J. The parties have, unfortunately for their inter- 
ests, considered the marriage settlement as a mere deed of 
trust, and accordingly had it proved before the Clerk of Cra- 
ven County Court, under the provisions of the 25th sec. of 
the 37th ch. Rev. Stat. That section gives the Clerks of the 
several County Courts full power and authority to take the 
probate or acknowledgment of all deeds of trust and mort- 
gages, at any time. ‘This became necessary, in consequence 
of the preceding section having limited the legal operation 
of such deeds, as to creditors, to their registration, and, when 








June, 1845 registered they have, and can have, no relation back. Great 


Smith 


v 
Castrix. 


IN THE SUPREME COURT 


injustice, it was evident, must be done to persons endeavoring 
to secure their debts in this way, if they were compelled to 
go before a Judge or wait the regular terms of the several 
Courts, before they could have deeds registered. To make 
the law consistent, the 25th section was incorporated into the 
Act. The deeds of trust therein mentioned are such only, as 
are intended as securities for debts, in the nature of mortgages, 
with power to sell. The deed we are considering, though a 
deed of trust, is not one for the securing of a debt, and is not 
embraced in that section, as is evident from the Act itself.— 
In the 29th section, provision is made for the probate and reg- 
istration of marriage settlements. By it, all marriage settle- 
ments and other marriage contracts, whereby any money or 
other estate is secured to the wife or husband, are directed to 
be proved in the same manner, as other deeds, within six 
months after the making thereof, and registered within one 
month thereafter, and it declares all such contracts and settle- 
ments, not so proved and registered, void as against creditors. 
It is manifest, the Legislature intended in the 25th section to 
create a special tribunal, for taking the probate of the deeds 
therein mentioned, and as to marriage contracts and settle- 
ments, they are left, as to their mode of probate, to the gener- 
al laws upon the subject of probate of deeds. That is, they 
must be proved, either before a Judge of the Superior or Su- 
preme Court, or in a Court of Record. Thecase of Saund- 
ers v. Ferrill. 1st. Ired. 101, is full authority in this case.— 
The probate before Mr. Stanly, the Clerk of Craven County 
Court, was of no effect in law, and his fiat did not authorize 
the registration. Not until December 1842, was the deed pro- 
perly proved, and registered, and this was near two years after 
its execution. It may be, that the registration of the deed, 
under the probate before the Clerk was calculated to give as 
full notice, as if it had been under a probate before a Judge 
of the Superior or Supreme Court, at his chambers, but the 
Legislature has thought otherwise. They have pointed out 
the manner, in which public notice shall be given. We have 
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no power or authority, to depart from that mode. ‘T'o do so 

would be to legislate and not adjudicate. We have no dis- 

cretion in the matter; an unauthorized registration is not 

even notice.’ Latouche v. Duhany, Sch. & Le Froy. 137, 

Frost v. Bucknam, 1 Johns. ch. 288, and notice, as to credi- 

tors, in this Court, would be of no effect. Davidson v. Cow-, ¢, 1845 
an, 1 Dev. Eq. 470. The marriage settlement is void as to 

the creditors of James Shackleford, and the slaves therein 
conveyed to the plaintiff are liable to his debts. 


Per Curiam, Judgment affirmed. 


DEM ON DEMISE OF IRWIN AND ELMES ws. JAMES COX. 


A purchaser of land at a Sheriff’s sale is not bound to produce the original 
deeds, under which the person, whose land was sold, claimed title. Not be- 
ing entitled to the custody of the originals, he is at liberty to read copies in 
evidence. 

Six months notice to quit must be given to a tenant from year to year, before 
an action of ejectment can be commenced against him. 

The cases of Nichelson v. Hilliard, 2 Mar. 270, and of Jones v. Young, 1 Dev. 

& Bat. 355, cited and approved. 


Appeal from the Superior Court of Law of Mecklenburg 
County, at the special Term in May 1845, his Honor Judge 
Pearson presiding. 

This action is brought to recover’possession of the tract of 
land, described in the declaration. 'The facts, as disclosed in 
the case, are as follows: William Davidson was the owner of 
the land, and in 1830 conveyed it to W. Morrison, to secure 
certain creditors and to make title to such persons as Da- 
vidson might effect a sale with, for the purpose of discharging 
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June, 1845 the debt set forth in the deed. In 1834 Davidson conveyed 


Irwin 
v 
Cox, 


the land to Curtis, Hyde and Tallmage, in trust to convey the 
land to a gold-mining company thereafter to be incorporated. 
The company was afterwards incorporated, by the name of 
the Franklin gold-mining company. Against this corpora- © 
tion a judgment was obtained, and the execution was levied 
on the land in dispute, and, at the sale, Irwin & Elmes be- 
came the purchasers, and procured a Sheriff's deed to them- 
selves. In order to show that Curtis, Hyde and Tallmage 
had performed their duty by conveying the land to the com- 
pany, the plaintiffs offered in evidence a copy of the deed made 
to the company, properly certified by the register. ‘The read- 
ing of this paper was objected to by the defendant and the 
objection sustained by the court. The defendant went into 
possession of the land under Davidson, as his tenant, paying 
rent, and was continued in the possession successively by 
Morrison and by the Franklin gold-mining company. The 
case states, that no evidence was given of any notice to him 
before the action was brought. The defendant insisted, that 
he was a tenant from year to year, and entitled to six months 
notice to quit. His Honor, without deciding the exact char- 
acter of the defendant’s tenancy, ruled that he was entitled to 
notice to quit and the jury returned a verdict for the defend- 
ant. 


Iredell for the plaintiff. 
Alexander for the defendant. 


Nasu, J. We think his Honor erred in rejecting the evi- 
dence, offered by the plaintiffs, of the conveyance of the land 
by Curtis, Hyde and Tallmage, to the Gold Mining Company. 
The plaintiffs claimed as purchasers at a Sheriff’s sale, and, 
as such, were not entitled to the custody of the original deeds. 
It is a general rule, that a copy of a paper writing cannot be 
given in evidence, withont accounting for the absence of the 
original, upon the genera! principle, that the best evidence the 
nature of the case admits of, and which is within the power of 





OF NORTH CAROLINA. 


the party, shall always be produced. With respect to deeds June, 1845. 
conveying realty, as to the introduction of copies, the question) | 5. 

always is, who is entitled to the custody of the originals. If 
the plaintiff is, he must produce them, or satisfactorily account 
for not so doing, before he can be let into secondary evidence. 
If he is not entitled to the custody, he may read a copy with- 
out giving any account of the original. In Buckhurst’s case, 
1 Rep. 1, many instances are given, where the title papers do 
not pass with the land. One of them is, when iand is sold 
with general warranty, which bound the feoffer to render to 
the feoffee in value upon his eviction, the feoffee is not entitled 
to the custody of the deeds, because they are necessary to the 
feoffor in defending the title, and he must have the custody of 
them; and the feoffee may read copies. A purchaser at a 
Sheriff’s sale is only privy in estate with him, whose land is 
sold, and is not supposed to have the custody of the title deeds ; 
he is, therefore, when called on to support the title of the 
defendant in the execution, at liberty to read copies instead of 
giving any account of the originals. This was expressly de- 
cided in this Court in the case Den on the demise of Nichol- 
son against Hilliard, 2 Murph.270. ‘The Court erred, there- 
fore, in rejecting as evidence the copy of the deed from Curtis, 
Hyde and Tallmage. We concur with his Honor, thatthe de- 
fendant was entitled to notice to quit, before he could be made a 
tresspasser ; and until he stood in that relation to the plaintiff, 
an action of ejectment could not b emaintained against him. 
If the case had stated that no notice in fact had been given to 
the defendant, we should not disturb the verdict, because in 
that case the plaintiff could not recover. But it only states 
that there was no evidence of any notice. Now it may be, 
we cannot say it is not so, that when the plaintiff’s evidence, 
as to the conveyance of the legal title to the company by Cur- 
tis, Hyde and T'allmage, was rejected, he considered his case 
at an end, (as it was on the count on the demise of Irwin & 
Elmes,) and that it was not necessary for him to go any further 
with it, and declined producing evidence of notice. We find 
this principle recognised by the court in the case of Jones v. 


v 
Cox. 
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June, 1845 Young, Ist Dev. & Bat. 355. ‘The court says, that although 


Irwin 


v 
Cox. 


the plaintiff obtained a verdict against the defendant, notwith- 
standing the error committed by the Judge on the first poiut 
made in the case, yet as the opinion delivered may have pre- 
vented the defendant relying upon other evidence, we think 
it proper the case should be re-tried. We cannot say the error 
of the Judge, in rejecting the copy of the deed from Curtis, 
Hyde and Tallmadge, did not affect the rights of the parties 
on the question, on which the cause was decided—the want 
of notice. 

The judgment below is reversed and a venire de novo or- 
dered. 


Per Curram, | Judgment accordingly. 
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DEM ON DEMISE OF WILLIAM DAVIS 23. ASA EVANS. 


A delay of a mortgagee to enforce the payment of his debt is not fraudulent, June, 1845) 
se as to make his mortgage void, but the creditor may have his remedy in 
Equity, or promptly at law by a sale of the equity of redemption. 

Whatever relation to the time of the sale a conveyance from the Sheriff may 
have for some purposes, it cannot be used to prove title, in an action brought 
after the deed was made: 

A purchaser at a Sheriffs sale of an equity of redemption, may recover in an: 
action of ejectment against the mortgagor who was in possessiow. 

The mortgagee, who 1s subsequently permitted to come in and defend the ac- 
tion can make no defence, which the original defendant could not make,. 
and is, therefore, like him, estopped from denying the plaintiff s right to re- 
cover, ; 

The act of 1812, (Rev. Stat. ch. 45, sec.5,) makes the equity of redemption, . 
when sold under execution, a legal interest, to the extent, at least, of enfore- 
ing it by a recovery from the mortgagor himself. 

The act of 1812, (Rev. St. ch. 45, sec. 5,) includes; not only express mortga~ 
ges, but also those that were intended to be securities in the nature of mort- 
gages, and so held to be by construction of a Court of Equity. du 

The cases of Gorham v, Brefour, 2 Dev. 174, Balsour v. Davis, 4 Dev. & Bat.. 
300, Thompson v. Hodges, 3 Murph. 546, Duncas v. Duncan, 3 Ired. 317, and' 
Thorpe v. Ricks, 1 Dev. & Bat. 613, cited and approved. 


Appeal from the Superior Court of Law of Cumberlani 
County at the Spring Term 1845, his Honor Judge Pearson 
presiding. 

Ejectment for 1100 acres of' land in Robeson, commenced 
the 15th September 1836 against John Campbell, then the ten- 
ant in possession. The demise is laid the ist March 1836.— 
Campbell appeared, entered into the common rule, and plead- 
ed, not guilty. In March 1538 his daughter Mary Ann Camp- 
bell (who has since married Evans) procured herself to be 
made defendant instead of John Campbell. 

On the trial the plaintiff showed, as his title, a judgment ob- 
tained by one Johnson and one Davis in September 1833 
against John Campbell for $780 26, and a fieri facias there- 
on, and a sale of the premises to the lessor of the plaintiff by 

66 
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June, 1845 the Sheriff in January 1834, and a return om the execution of 


Davis 
Vv 
Evans. 


the sale of the legal and equitable interest of John Campbell in 
the land. The plaintiff then showed two Sherift’s deeds to the 
lessor of the plaintiff: The one, dated May 26th 1834, which 
recites that under the execution the Sheriff seized and took into 
his hands “a certain tract of Jand, that is to say, the equitable 
interest of the said John Campbell in the same” &c., and then 
conveys the land in dispute: ‘The other, dated March 26th 
1837, is in all respects like the former, except that it does not 
refer to any equitable interest of Campbell in the premises, 
but purports merely to be a conveyance of the legal estate. 

The counsel for the defendent then stated the defence to be, 
that, before the judgment was rendered, under which the les- 
sor of the plaintiff purchased, the premises had been bona fide 
sold under another judgment and fieri facias and purchased 
by and conveyed to the State Bank of North Carolina, who 
held the same, subject to an agreement for the redemption of 
the premises by the said John Campbell upon the payment of 
the sum of $144 and interest thereon, and certain costs; and 
that, under said agreement, the said Campbell was permitted 
by the Bank to remain in possession ; and that he had no oth- 
er interest in the premises ; and that a part of the said sum of. 
$144, namely, the sum of $88, remained due to the Bank at 
the time of the sale to the lessor of the plaintiff, and still re- 
mained due and owing from the said John Campbéll to the 
Bank or its assignees. ‘The counsel for the plaintiff insisted, 
that he had shewn conclusively a title against John Camp- 
bell, and that it was not competent for him or the present de- 
fendent to deny it; and therefore he objected to any evidence 
in support of the defence, as stated. But the court overruled 
the objection and allowed the defendant to go into the evi- 
dence. 

Upon the evidence the case wasthus. In 1821 the State 
Bank got a judgment against John Campbell, and the premis- 
es were sold upon an execution thereon and purchased by the 
Bank and a Sheriff’s deed executed. The Bank and Camp- 
bell then agreed, that Campbell might redeem by paying the 
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debt and costs, and that in the mean time he might retain the June, 1846. 
possession and use of the land. Campbell sold several Par" Davis 
cels of the land between 1821, and 1833 and the Bank con- 
veyed to the purchasers. In 1833 the debt had been reduced 
by Campbell to $88—which was stated on the bdoks of the 
bank to be “secured by mortgage of land ;” and at that time 
one Tuton, at-the request of Campbell, his wife, and his said 
daughter, paid that sum to the Bank, upon an agreement that, 
when it should be repaid, the premises should be conveyed to 
the daughter, as they stated that Johnson & Davis had their 
judgment against John Campbell, and therefore it would not 
do to have the conveyance made to him, John Campbell, as 
the land would be sold immediately forhisdebt. At that time 
Mary Ann Campbell was about sixteen years of age, lived with 
her father and had no property at all. In 1836 Mary Ann 
Campbell repaid to Tuton his debt and interest, and in 1837 
a deed was made to her in fee. John Campbell continued to 
live on the premises and his daughter with him, until her mar- 
riage in 1841, when the father left the possession to her and 
her husband. 

The presiding Judge thereupon instructed the jury, that 
there was nothing to be left to them, but that the questions in 
the case were all matters of law, which it was his duty to de- 
cide ; and that, although it was a general rule, that a debtor, 
whose land has been sold, cannot in an action of ejectment by 
the purchaser, dispute his title or show the title to be in a third 
person, yet in this case the debtor, John Campbell, had but an 
equitable right of redemption, which might lawfully be sold ; 
and which was purchased by the lessor of the plaintiff; but 
that would not enable the plaintiff to maintain this action, 
which must be founded on a legal and not an equitable title. 
And his Honor proceeded to state to the jury, in an argument 
of considerable length, his reasons for thus laying down the 
law to them, and allowing the defendant to shew, that John 
Campbell had not the legal title at the time of the purchase by 
the lessor of the plaintiff; which reasons it is not material to 
State in order to a proper understanding of the points decided. 


ee 
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Jane, 1845 In submission to the opinion of the Court, the plaintift suf- 
Davis ‘ered a nonsuit, and appealed to the Supreme Court. 





Vv 
Evans. Strange, with whom was Henry, for the plaintiff. 

We contend that all the points have been already decided 
by this Court in this same case. Davis v. Campbell, 1 Ire. 
Rep. 482. 

1. We say that the plaintiff was entitled to recover upon . 
the mere production of his judgment, execution, sale and 
Sheriff's deed, as against, Campbell Den on dem of Hodges 
v. Thompson, 3 Murph. 546, Hatton v. Dew, Ib. 260, Smith 
v. Kelly, lb. 507, Duncan v. Duncan, 3 Ire. 317. 

2. It is insisted, that the same rule applies to a subsidiary 
defendant, that he can shew nothing which the party in aid 
of whom he comes in,could not do. Balfour et al v. Davis 
et al, 4 Dev. & Bat. 300, Gorham v. Brenon, 2 Dev. 174.— 
The Judge therefore erred in allowing evidence of the trans- 
action relative to the mortgage. 

3. But having allowed it, heerred in holding that the plain- 
tiff could not recaver, because the title of Campbell was a 
mere equitable title, and of course Davis purchased nothing 
which would avail him in Equity. This 1s an exception to 
ithe general rule, that a party cannot recover in Kjectment on 
an equitable title. ‘The act of Assembly authorizing the sale 
of such interest under an execution at law converts them pro 
hoc vice into legal estates. As soon as the law interferes with 
such estates so far as to give execution against them, it must 
also furnish the remedy to make the execution available. It 
is not to be expected that we should find any direct English 
authority upon this question, for equities of redemption there 
are not extendible, and no real estate can be sold by fi. fa., 
but trust estates are extendible ; but in executing an extent 
the purchaser is put into the actual possession, and the plain- 
tiff does not loose the fruits of execution, because the defend- 
ant has a more equitable estate. Vid. Com. Dig. Title. Exe- 
cution, ch. 14, and it would seem, that when an act gives the 
writ of fi. fa., where in relation to other real estate the pur- 
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chaser gets the fruits of the purchase by ejectment, that as June, 1645 


against the defendant in execution, and those coming instead 
of or in aid of him, it must necessarily have his ejectment 
though the estate be merely equitable. No direct authority 
have we been able to find among our own decisions, upon 
this question, but it seems to us several of them necessarily in 
their conclusions must have taken this proposition for granted. 
In Campe v. Coz, 2 Dev. 502, and 1 Dev. & Bat. 52, it. does 
not seem to have occurred to the Court to get rid of the diffi- 
cult questions involved in that case by considering the parties 
just in the hands of the Court of Equity as they were before, and 
that no new relation was created by the purchase at execution 
sale. In Harrison v. Battle; 1 Dev. Kq. 541, 2,3, the Court 
speaks of the creditors remedy at law, though it admits it may 
not be as effectual as in Equity, and goes on to say, that as to the 
trusts upon the personal property, there is no remedy but in 
this Court, &c. In Thorpe v. Ricks, 1 Dev. & Bat. Eq. 613, 
the Court admits the right of the purchaser at execution sale 
to redeem ; but of what avail would his redemption be, if in 
the mean time the debtor is to remain in the quiet occupancy 
of the land, reaping its profits, while he is pursuing his decree 
for foreclosure, unable to bring his action of ejectment until he 
had paid the money to the mortgager, and obtained the legal ti- 
tle ; and in the case of Thorpe v, Ricks, it appears the creditor 
had already obtained possession of the jot, and so far as his ac- 
tion was concerned required no remedy, but only needed the 
assistance of the Court of Equity, to extinguish the title of 
the mortgagee. In Hallv. Harriss, 3 ire. Eq. 289, Harriss 
had purchased the equitable interest of Morgan, and the mat- 
ter is distinctly brought before the Court that an action of 
ejectment had been brought, not against the debtor in execution 
but against this alienee, and it was not thought of by the 
counsel or by the Court to make that an objection to the 
plaintiff ’s recovery at law. A Court of Equity protect- 
ing its own jurisdiction should refuse to dissolve the injunc- 
tion. But we have, from other sources, express authority up- 
on this question. Stephens N. P. 1288, and especially, note B., 
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June, 1545 which states that except as against the mortgagee and those 








claiming under him, the mortgagor is considered the real 
owner, and may maintain ejectment, and the defendant can 
not set up the mortgage as an outstanding title ; and cites Col- 
lins v. Torry, 7 John. Rep. 278, Wellingham v. Gale, 7 
Mass. Rep. 138, Porter v. Millett, 9 Mass. 101, Hitchcock v. 
Harrington, 6 John. 290, Sedgewick v. Hollenback, 7 John. 
376, Jackson v. Pratt, 10 John. 381, Jackson v. Bronson, 19 
John. 325. 'Tothe same purport is 4 Kent’s Com. 185 & 148, 
also the case of Jackson v. Davis, 18 John. Rep.7. In Per- 
kins Edition of Brown’s C. C., Vol. 3, p. 478, in a note to 
the case of Lyster v. Dolland, it is stated, a purchaser at exe- 
cution sale acquires the rights of the mortgagor, and cites 
Crow v. Tinsley, 6 Dana. 402, Wathington v. Lee, 2 Bland. 
678, White v. Bond, 16 Mass. Rep. 400, Warren v. Childs, 
11 Mass. Rep. 222, Kelly v. Brunham, 9 New. Hamp. 20, Stew- 
ard v. Allen, 5 Green 103, Fitch v. Ayer, 2 Conn. 143, Coomh 
v. Jordan, 3 Bland 284. And further, the right of the mortga- 
gor to redeem his estate is almost universally liable, in United 
States, to be taken and sold by execution creditors, and cites 
1 Hilliard’s Ab. Law of Real Estates ch. 85, and cases cited, 
Pritchard v. Brown, 4 New Hamp. 402, Kelly v. Beus, 12 
Mass. 368, 390. 

4. But the permission to remain in possession and sell, was 
a legal title and under it the mortgagor might himself have 
maintained ejectment. Lysler v. Goldwin, 2 Add. & Elb. 
142. 

5. If it should be objected that this was notsuch an equity of 
redemption as is subject to sale. Vide Thorp v. Ricks, 1 Dev. 
& Bat. 613, Poole v. Glover, 2 Ire. 129. 

6. As to the form of the conveyances, vid. Thorpe v. Ricks, 
1 Dev. & Bat. Eq. 613. 

7. We are entitled to have the question left to the Jury on 
the presumption of the legal title having been surrendered, if 
not to a positive charge in our favor, from lapse of time. Ste- 
phens N. P. 1377, cites Lade v. Holfon, Ball. N. 110, 3 Bun. 
1416, 1 W. Black. 428, Syburn v. Slade, 5 Term. R. 682, 
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Bennett v. Long, 9 Carr & Payne 773, Williams v. Bennett, June, 1845. 


4 Ire. 122, Cook v. Sottern, 2 Simon & Stuart, 154. 


Badger §& Warren Winslow, for the defendant. 


Rurrin, C. J. -The counsel for the plaintiff moved fora 
great number of instructions in succession, but all presenting 
different views of the position, that it was fraudulent against 
Campbell’s creditors in the Bank and Tuton to indulge Camp- 
bell so long for the debt, so.as to keep the mortgage on foot, 
to the hindrance of creditors: all of which we think his Hon- 
or properly refused, because the bona fides of the debt to the 
Bank was not contested and the delay of the mortgagee to en- 
force payment is not fraudulent, so.as to make his mortgage 
void, but the creditor may have his remedy in equity or prompt- 
ly at law by a sale of the equity of redemption. The coun- 
sel also moved the court to instruct the jury, that if the money 
paid to Tuton by Mary Ann Campbell was furnished by her 
father, then the transaction was fraudulent and she held the 
legal title in trust for him and the plaintiff might recover.— 
But the court refused so to instruct the jury ; and very prop- 
erly refused, inasmuch as that transaction occurred several 
years after this suit was brought. 

But upon the principal point in the case, that respecting the 
right of the defendant to shew, that John Campbell was but a 
mortgagor, in answer to this action, this court holds a differ- 
ent opinion from that of his Honor. We understand his Hon- 
or, as not admitting the present defendant to any defence the 
original defendant could not make, according to the cases of 
Gorham v. Brenon 2 Dev. 174, § Belfour v. Davis 4 Dev. 
é& Bat. 300. Bathe ruled, that Campbell himself might insist 
on that matter, and therefore the defendant might. Now, we 
think the point was not open to Campbell, and for that reason 
that the evidence was improperly received. 

it is proper to make the preliminary admission, that the se- 
cond Sherifi’s deed to the lessor of the plaintiff can have no 
operation in this action. For, although it has been held, that 
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June, 1845 the provisions of the act of 1812, respecting the form of a 





Davis 
Vv. 
Evans. 


Sheriff’s deed for an equity of redemption, are but directory, 
and although we have no doubt, that a Sheriff may make a 
second deed, if the first be not effectual to pass all he sold, 
this deed was not evidence in this suit, as it was made a year 
after the suit was brought. Whatever relation to the time of 
the sale a conveyance from the Sheriff may have for some 
purposes, it cannot be carried to the unreasonable extreme of 
proving the title in an action, that was brought before the deed 
was made. 

The question, then, is, whether the purchaser at Sherift’s 
sale of an equity of redemption may not recover in an action 
of ejectment against the debtor himself? We think, he may, 
It seems to us to stand on the same reason with the other cases, 
in which it is held, that the debtor in execution cannot set up 
a want of title, legal or equitable, in himself. That has long 
been settled as the law, in numerous cases. Thompson v. 
Hodges, 3 Murp. 546, Gorham v. Brenon, 2 Dev. 174, Dun- 
can v. Duncan, 3 Ired. 317. The grounds, on which the 
doctrine rests, are, that, as he has had the benefit of the sale 
in the payment of his debts, he ought not to say that he had 
nothing in the premises, and that he cannot with truth say so, 
as he had, at least, the possession and enjoyment of the land, 
and those he ought to give up ; and to recover them is the ob- 
ject of the ejectment. Now, it would seem that precisely the 
same principle applies equally to a case, in which the debtor 
has, in fact, no title—nothing but the possession—and to one 
in which he has nothing more at law, but has also an equita- 
ble interest. Why should his real ownership of the land in 
equity defeat a recovery from him at law, when without such 
equitable ownership the recovery could not be resisted? 
There might be some reason in the defence, perhaps, if the 
debtors equitable interest was not subject to be sold under ex- 
ecution. But when theact of 1812 authorised the sale of an 
equity of redemption under a fier facias, it added tenfold 
to the reason for holding, that the mortgagor and debtor should 
immediately surrender the possession to the purchaser, and 
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that the Courts of law should uphold the sale, made under June, 1845. 
their process, in an action against the debtor himself. Why)... 
should the mortgagor be allowed to resist the recovery of the vv 
purchaser, and retain the possession? Although, while he mae 
was a mortgagor he was not bound to pay rent or account for 
the profits to the mortgagee , (who is only entitled: to his in- 
terest,) yet undoubtedly, as between the purchaser and the 
debtor in execution, the latter is bound to pay the profits to 
the former from the time of the sale. Then, why allow him 
to continue.a possession, whieh must be wrongful, and can- 
not be otherwise? If it be said, that the plaintiff cannot re- 
cover, because upon his own deed he appears to have only an 
equitable title, the answer is, that it is idle to make.a distinc- 
tion, which may be so readily rendered nugatory by’ the pur- 
chaser taking a deed containing no admission of the mortgage. 
If there really be a mortgage, nothing more in fact passes than 
the equity of redemption, whatever may be the form of the 
deed ; and, therefore, the form ought not to change the res- 
pective rights of the parties. We consider, that the act of 
1812 makes the equity of redemption, when sold under exe-- 
cution, a legal interest, to the extent, at least, of enforcing it: 
by the recovery of possession from the mortgagor himself— 
It may be admitted, that, if the mortgagor were to assign his- 
equity of redemption, the assignee could not recover from the’ 
assignor in ejectment ; because at law the equity of redemp- 
tion is not known as an interest, which may be the subject of 
a conveyance, but the assignment operates only in equity.— 
But suppose a statute to be passed, expressly recognizing that 
interest as the subject of conveyance by the mortgagor, and 
authorizing him to sell and convey it by deed of bargain and 
sale ; could there be any doubt, that,.as against him, the assig- 
nee would have the right, and that it would be upheld in a 
Court of law 7 Now, that is the substance and effect of the 
act of 1812, in its operation upon a sale of an equity of re- 
demption by the sheriff; and therefore we perceive no real 
difference between the application to this and all other cases, 
alike, of the rule, which concludes the debtor in execution 
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Jane, 1845 from disputing the purchaser’s title, and his right to recover 
Davis ‘he possession from him. Itis true, the purchaser is obliged 
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to resort to a Court of equity to obtain redemption from the 


ss a mortgagee ; as, against the mortgagee, he is but the as- 


signee of the mortgagor. But if he be obliged also to go in- 
to equity for redress against the mortgagor and to gain the 
possession from him, the act of 1812, instead of facilitating 
the redress of the creditors of mortgagors, will embarrass 
them ; for it were better not to allow the sale at Jaw at all, and 
require the creditor to apply to equity in the first instance.— 
But it is no concern of the mortgagor, how the purchaser and 
the mortgagee arrange their business. His interest has been 
terminated by the sale of it under execution, and he is bound 
in honesty to yield the possession to the purchaser. In New 
York it is a settled rule, that the mortgagor cannot set up the 
mortgage against a purchaser under execution against him; 
and the case of Jackson v. Davis, 18 John. 7, resembles the 
present exactly, as the moytgagee was there also admitted to 
defend the action, which was originally brought against the 
mortgagor, then in possession. 

We have assumed all along, that John Campbell had an 
equity of redemption, subject to be sold; because it was so 
considered in the Superior Court, and because we think that 
such was the truth of the case. If he had not that. equity, 
but wes a trespasser, the defence on this point fails altogether. 
But, as we held in Thorpe v. Ricks, 1 Dev. & Bat. Eq. 613, 
the act of 1812 includes not only express mortgages, but also 
those that were intended to be securities in the nature of mort- 
gages, and are so held to be by construction of a Court of equi- 
ty. The judgment against the plaintiff was, therefore, errone- 
ous, and must be reversed, and a venire de nove awarded. 


Per Curiam, Judgment accordingly. 
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LUCRETIA WILLIAMS ts. BRAWLEY OATES ADM’R OF 
JOHN R. WILLIAMS. 


Where there are husband and wife domicilled in this State, and the husband 
obtains a divorce from the bonds of matrimony un a petition against his 
wife-sif the wife alterwards goes into another State, the first husband being 
living, for the purpose of evading the laws of this State, and there marries 
another person, such marriage is null and void to all purposes. ' 


Appeal from the Superior Court of Law of Mecklenburg 
County, at the Spring Term 1845, his Honor Judge Bamzy 
presiding. 

The plaintiff, Lucretia, intermarried with one John N. Al- 
len in this State, both beiag domicilled here. Her husband 
afterwards instituted a suit against her for a divorce for cause 
of adultery, on her part, in which there was a decree divor- 
cing him a vinculo matrimonii. Afterwards the said Lucre- 
tia and John R. Williams, both being citizens of North Caro- 
lina and domicilled here, with the purpose of evading the laws 
of this State, which prohibited her from marrying again, went 
into South Carolina and there intermarried, according to the 
laws of that State, and immediately returned to this State, and 
continued to live here for several years as man and wife, un- 
til the said John R. Williams died intestate. 

The plaintiff then filed her petition in the County Court 
for her year’s allowance under the statute, as widow of the 
said intestate; and the administrator appeared, and _ insisted 
that the marriage was void, and that the petitioner was there- 
fore not entitled. Of that opinion was the County Court, and 
dismissed the petition. The petitioner appealed to the Supe-- 
rior Court, and upon the facts above stated, the order of the 
County Court was there reversed, and the petitioner declared 
to be entitled ; and from that the administrator appealed to 
this Court. 


June, 1645 
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June, 1845 J, H. Bryan, with whom were Alexander & Osborne, for 
Williams the plaintiff. 


Oates. 


The validity of the marriage depends upon the lez loci.— 
4 Eng. Ec. Rep. 565. Scrimshire v. Scrimshire,571. Dal- 
rmyble v, Dalrymble, 4 Eng. Ec. Rep. 485. 

This is according to the jus gentium, great mischief and 
confusion will arise froma contrary doctrine. 4 Eng. Ec. Rep, 
572. 

The matter of domicil makes no sort of difference in de- 
termining these questions, Ibid. 573. 

There is no such impediment here, to holding this marriage 
to be valid as there would be in England, for there, the first 
marriage is indissoluble, except by the transcendant power of 
Parliament, and it is therefore against their policy. Our law 
permits divorces a vinculo, and the reason therefore dees not 
apply. The doctrine of the American Courts clearly is, that 
the validity of the marriage depends upon the iaw of the place 
where it is celebrated ; and that law is resorted to for the pur- 
pose of ascertaining the capacity of the parties to contract. 
Story’s Comfl. of Laws, 87, 112. 

Personal disqualifications of a penal nature arising from the 
positive or municipal law of our State, are not enforced in 
other countries, they are strictly territorial. Story’s Comfl. 97. 

The prohibition here on the plaintiff to marry again, was 
in the nature of a penalty, a forfeiture, and cahnot have an 
extra-territorial operation. 

Rurrtin, C. J. At common law a valid marriage was in- 
dissoluble, except by legislative action; and a second mar- 
riage, or rather, pretended marriage, was and is, absolutely 
void. Gatling v. Williams, decided atthisterm. A statute 
in 1814 admits of judicial sentences of divorce from the bonds 
of matrimony in certain cases ; and provides, that, after such 
a sentence, all the duties, and rights of the parties, in right of 
the marriage, shal! cease, and the complainant or innocent 
person shall be at liberty to marry again, as if he or she had 
never been married. It became a doubt upon this act, wheth 
er the prohibition to marry, which arose out of the first mar- 
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riage, continued as to the offending party, or not; for, al-June,1845. 
though capacity to contract a second marriage is expressly Winisns 


given to the injured party alone, and thence a highly probable 
legislative intention maybe inferred, thatthe guilty party 
should not have such capacity, yet when the consequence of 
such a construction would be to involve that person in the 
guilt and pains of felony, a Court would naturally hesitate, 
and perhaps feel bound to hold, that the capacity to marry a- 
gain legally resulted to both parties from the dissolution of the 
previous marriage, without some express negative words. It 
seems, that the same doubts have been entertained, and caused 
much parliamentary discussion, in England, where the offend- 
ing party married after divorce by statute; which is usually 
drawn, so as to declare the marriage dissolved and made void 
to all intents and purposes ; but super-adding authority to the 
injured party alone to marry again, and making the issue of 
such marriage legitimate. But itis said to be the better opin- 
ion, that such second marriage of each party is valid, and that 
opinion is sanctioned by usage. It is, however, concluded by 
all, that, if the statute contain prohibitory words on the offend- 
ing party, that party cannot marry, and the incapacity arising 
out of the first marriage continues, notwithstanding the di- 
vorce. Shelford on Marriage and Divorce, 476. To clear all 
doubts upon the point in this State, and to express distinctly, 
what was, probably, the intention from the beginning, the act 
of 1827 enacts, than no defendant or party offending, who 
shall be divorced from the bonds of matrimony, shall ever be 
permitted to marry again; and if he or she shall offend a- 
gainst the act he or she shall be subject to the pains and pen- 
alties, which are inflicted by law upon persons guilty of big- 
amy. It is clear, therefore, upon this latter act, that, notwith- 
standing the gereral terms in which a divorce a vinculo is 
expressed, as dissolving and annulling the marriage, its exist- 
ence is continued, so far, at least, as it forms an impediment to 
the offending party’s forming a second marriage, during the 
life of the divorced husband or wife. For, by a second 
marriage, the offending party becomes, according to the words 
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June, 18450f the act, guilty of bigamy ; in which the party is charged 


Williams With marrying a second time, “his or her former wife or hus- 
v. band being alive.” It is sufficient to invalidate a second mar- 
— riage, to shew a prior one, and the parties still living, and it is 
for the parties to such second marriage to shew a capacity to 
contract, newly acquired. ‘That the party attempts by show- 
ing the divorce; but that confers the capacity on one of the 
parties only and expressly withholds it from the other. Il is, 
then, unquestionable, that if this second marriage, in this case, 
had been celebrated in this State, it would have subjected the 
plaintiff to the pains of bigamy, and would have been void. 
The case stands, as to her, precisely as if there never had been 
adivorce ; and, pro hac vice, the first marriage is still subsist 

ing. 

We conceive the second marriage acquires no force by the 
celebration of it having been in South Carolina. We have 
been at some loss to determine in what sense we are to under- 
stand the phrase in the case, that the parties married in South 
Carolina “according to the laws of that State.” We suppose 
it was meant to say thereby, merely, that the cerernony was 
duly celebrated with the formalities, and by the persons, and 
with the witnesses, there requisite to constitute a marriage.— 
It would be great injustice to our sister State to assume, that 
by her laws her own citizens can marry a second time, a for- 
mer marriage not being dissolved by death or divorce ; or that 
she makes it lawful for citizens of other States, who have 
married at home, and by their domestic laws cannot marry a 
second time, to leave their own State and go into South-Caro- 
lina expressly to evade their own laws, and, without acquiring 
adomicil in South Carolina, contract a marriage there. We 
cannot suppose, that South Carolina allows of polygamy, ei- 
ther by her own citizens or those of any other country.— 
Therefore we might cut the case short at that point, upon the 
presumption, that, the contrary not expressly appearing, the 
law of South Carolina does not tolerate this marriage more 
than our own Jaw does. Indeed, we believe, that in truth she 
does not so much, as we have been informed, that she grants 
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no divorces. But if it were otherwise, weshould still hold June, 184 
the marriage void. We donot undertake at present to say, Wijioms 
what might be the effect of a marriage of a person, in the 
situation of this plaintiff, contracted in another State, in which 
she had become bona fide domicilled. « It seems to be the set- 
tled law of England, that an English marriage cannot be ef- 
fectually dissolved by any proceeding ina foreign Court, 
though the parties be domicilled abroad. Lally’s case, 1 R, 
and R., Cr. C., 236. Though that case was questioned by 
Lorp Broveram inthe House of Lordsin Warrender v. 
Warrender, 2 Clark & Finn. 6541, yet it was sustained by 
Lorn LynpuurstT, as the advised judgment of the twelve 
Judges ; and was afterwards acted on by Lorp ELpon in 
Tovey v. Lindsay in the House of Lords, and its authority 
was fully admitted, as the law of Westminster Hall, by Lorp 
Brovenam himself in McCarthy v. Decair, 2 Russ & 
Mylne, 614. In this last case he held, that, wherea Danish 
subject married in England, and carried his wife home and 
lived in Denmark, and was there divorced, and, under the be- 
lief that it was effectual, the husband gave up to his wife’s re- 
lations upon her death her personal property, the divorce was 
so utterly inofficious, that the husband was not only declared 
to have been entitled to the personal property of the wife, but 
to set aside his previous voluntary assignment of it, as having 
been given under a gross mistake. That was certainly carry- 
ing the doctrine to the utmost extreme. We donot say it was 
not correct. But the Court is not inclined to go out of our 
case and volunteer an opinion upon a question, that has been 
so much discussed, and on which the tribunals of different na- 
tions have come to opposite determinations. The case before 
us is not one of a domicil out of North Carolina, but it is 
stated that the parties were domicilled here, and went to 
South Carolina in fraud of our law. Now, if the law 
of South Carolina allow of such a marriage, and although it ) 
be true, that, generally, marriages are to be judged by the tes ‘ - 
loci contractus, yet every country must so far respect its own 
laws and their operation on its own citizens, as not to allow 
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June, 1845 them to be evaded by acts in another country purposely to de- 
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fraud them. It cannot allow’suc! acts abroad, under the pre- 
tence that they were lawful there, to defeat its own laws at 
home, in their operation upon persons within her own territo- 
ry. XIf a person contract marriage here, and, living the other 
party, he goes to Turkey, and marries half a dozen wives, con- 
trary to the laws of this State, it would be impossible that we 
could give up our whole policy regulating marriages and in. 
heritances, and allow all those women and children to come in 
here, as wives and heirs, with the only true wife and heirs, 
according to our law. And it would be yet more clear, if 
two persons were to go from this country to Turkey, merely 
for the sake of getting married at a place in which polygamy 
is lawful, and then coming back to the place, where it is not 
lawful. Our case therefore is like, thatof Conway v. Beaz- 
ly, 3 Hagg., 639, in which persons, domicilled in England, 
were divorced in Scotland, and ‘hen one of them married 
again in Scotland, and upon coming again into England, 
that second marriage was declared null, though it was admit. 
ted to be good by the law of Scotland. It was so declared 
upon the grounds of the personal incapacity of one of the 
parties to contract, when his first wife was living, by the law 
of England, and of the fraud on the law of England bya 
subject of England; which 1s precisely our case. The eccle- 
siastical Judge, Dr. LusninerTon, after admitting the general 
rule as to the obligation of the lez loci contractus and that 
the marriage was valid in Scotland, said, “there was a pre- 
liminary consideration—the capability of the party to contract 
marriage—and the true qnestion is, whether that capability is 
to be determined by the law of Scotland or the law of En- 
gland.” And, carefully reserving his opinion upon the ques- 
tion, when a case should appear of a bona fide Scotch domi- 
cil, he afterwards decided the marriage to be void on the 
grounds, already stated, of the domicil in England and the 
consequent fraud upon the law of the party’s own country, 
Certainly every country should be disposed to respect the laws 
of another country ; but not more than itsown. That ought not 
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to be expected. If a Turk with two wives were to come here, Jum, 1645. 
we would administer to them the justice due to the relations wiyisms 
contracted by them athome. But an American marriesat _ V¥: 
home, where plurality of wives is excluded, and, then, contra- : 
ry to his engagement with that wife, takes another, where a 
plurality of. wives is tolerated, and the first wife claims the 
benefit of the law of her own country from the Courts of her 
own country, while the second wife claims from the same 
Courts the immunities and rights conceded to her in the law 
of her original country: These claims are incompatible and 
one only can be granted ; and it is easy to see, that the obli- 
gations, arising out of the first contract are to be sustained by 
the country in which they were assumed ; and that our Courts 
must hold the second marriage void in our law, which denied 
the capacity to contract it. For the same reason we must 
obey the positive injunction of our Statute, which applies to 
this case. 

The Judgment of the Superior Court reversed and that of 
the County Court, dismissing the petition affirmed. 


PER Contam, Judgment accordingly. 
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ROBERT S. HUNTLY ws. JAMES H. RATLIFF. 


June, 1845. 5. When A: in consideration of $200 paid to him by B. delivered to B. certain 
slaves to be held in trust for the use of A’s wife, trom whom he had sepa- 
rated, and A. afterwards became reconciled to his wife and brought an ac- 
tion at law to recover the slaves: Held, that A. could not maintain the ac- 
tion, because, by the payment of the consideration and the delivery of the 
slaves, the legal title had vested in B. 


Appeal from the Superior Court of Law of Anson County, 
at the special term in May 1845, his Honor Judge Battie 
presiding. 

This was an action of detinue for several slaves, which, it 
was admitted, had been the property of the plaintiff. Some 
difference having arisen between the plaintiff and his wife, 
she left him, and instituted legal proceedings to procure a di- 
vorce and alimony. ‘Their friends interfered and caused a 
compromise to be effected, so that the legal proceedings might 
be abandoned. In pursuance of this compromise, a bond was 
executed by the defendant and McCall, to the plaintiff, in the 
penal sum of Three thousand dollars, the condition of which, 
after reciting the facts above stated, goes on to say that “the 
said Robert S. Huntly, has agreed to give to his wife Eliza- 
beth a negro woman by the name of Mary and her two child- 
ren Lewis and Joe, which negroes he agrees to warrant, &c. 
to her and her heirs, and that she may forever hereafter use, 
possess and enjoy the said negroes free from any control or 
liabilities on his part; and the aforesaid James H. Ratliff a- 
grees in behaif of his sister, the said Elizabeth Huntly, to 
pay over to the said Robert S. Huntly, two hundred dollars in 
cash, as a part consideration of the said negroes, and to pay 
all such costs and expenses as may have or shal) accrue in 
consequence of any suit or suits commenced by the said Eliz- 
abeth against the said Robert S., and that the bond given by 
Elijah Huntly to the sheriff of Anson, for the delivery of the 
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above mentioned negroes, (on a sequestration) shall forever be June, 1845. 
null and void, and that the said Robert S. shall never hereaf-" pro nuy 
ter be liable for the debts or contracts of his wife Elizabeth, _v 
so long as she may live separate and apart from her husband.” ——— 
The defendant paid the plaintiff the two hundred dollars men- 
tioned in this agreement, and the piaintiff delivered to him 
the slaves. The plaintiff’s wife then went to live with the 
defendant, who was her brother, and continued to do so, until 
she became reconciled to her husband, when she returned to 
him. Afterwards, and before this suit was brought, an agent 
of the plaintiff in his behalf made a demand of the slaves 
from the defendant, who refused to deliver them up. Ata 
subsequent time, before this action was brought, the plaintiff 
sent his wife and another woman to the defendant, giving 
them the sum of three hundred dollars, to pay him whatever 
expenses he had incurred on account of the slaves, and the ad- 
vances he had made to or for the plaintiff. On arriving at 
the defendant’s house, the plaintiff’s wife asked her brother 
what he intended to do, to which he replied that he should do 
nothing; upon which he and his sister quarrelled, and the 
money was not tendered nor mentioned, 

The defendant’s counsel objected to the plaintiff 's recovery, 
upon the ground, that from the terms of the written contract, 
and from what took place between the plaintiff and the defen- 
dant, at the time, in relation to the slaves, the defendant was 
constituted trustee for the plaintiff ’s wife upon her separation 
from her husband ; and, having received the slaves from the 
plaintiff in that capacity, he had a right to retain them, until 
the money, which he had paid the plaintiff, and all his expens- 
es in relation to the slaves were reimbursed. The Court was 
of opinion that the defendant received the slaves upon a bail- 
ment, which was afterwards terminated ; and that he had no 
such lien at law, as justified him in refusing to deliver up the 
slaves to the plaintiff, when demanded by him. 

The jury found a verdict for the plaintiff, and, judgment 
being rendered thereon, the defendant appealed. 


Winston for the plaintiff. 
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Danret, J. It was in evidence that the plaintiff delivered 


if. the slaves in controversy, to the defendant, in consideration of 


@ 200, in hand paid. This evidence shewed, that the legal 
title to the said slaves passed to the defendant by sale and de- 
livery. The plaintiff then introduced in evidence the bond, 
stated in the case, executed to him by the defendant as.an ad- 
mission by the defendant of the terms, on which he was to 
hold the said slaves. ‘The condition of the bond states, that 
the plaintiff “agreed to give to his wife Elizabeth the said 
negroes, that she may forever hereafter use, possess, and en- 
joy them, free from any control on his part. And the afore- 
said James H. Ratliff, agreed on behalf of his sister Eliza- 
beth, (the wife of the plaintiff) to pay over to Robert S. Hunt- 
ley, (the plaintiff) two hundred dollars in cash, as part con- 
sideration of said negroes, and furthermore to pay all such 
cost and expenses as may have or shall accrue, in consequence 
of any suit commenced, &c. by Elizabeth Huntly against 
Robert S. Huntly.” At the foot of the said deed, and stand- 
ing independent of the above stipulations, the defendant fur- 
ther covenanted with the plaintiff as follows, “and the said 
Robert shall never hereafter be liable for the debts of his wife 
so long as she may live separate and apart from her husband.” 
There is no condition or stipulation in the said bond, that the 
plaintiff should have back the said negroes in case his wife 
should again become reconciled and return to live with him- 
It is impossible there could have been such an intention, as the 
defendant had paid $200, and the costs of several suits, be- 
sides maintaining the plaintiff’s wife ; and it would be most 
unreasonable he should lose all security for it, at the will of 
the plaintiff and his wife. [t seems to us that the legal title 
to the slaves is in the defendant upon certain trusts. Wheth- 
er a court of equity would permit the husband to call for the 
legal title, and upon what terms, or hold the defendant a trus- 
tee of the slaves for the separate use of the wife, is not for us 
to decide, sitting in a Court of Law. We think, however, that 
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his Honor erred, in holding, that the defendant was a bailee June, 1845 
of the said slaves for the plaintiff, which enabled him to bring 

this action at law on a demand and refusal. ‘There must, 
therefore, be a new trial. 


Per Curiam, Judgment reversed and venire 
de novo awarded. 


JAMES H. RATLIFF vs. ROBERT 8S. HUNTLY. 


Where the plaintiff offers to prove a contraet by parol evidence, and it is ob- 
jected that the contract was reduced to writing, the witness who is introduc- 
ed to shew that there was a written contract must state the contents of the 
instrument te the Court, that th; Court may judge whether it relates to the 
same contract offered to be proved by the plaintiff. It is error to leave this 
fact to be ascertained by the jury. 

Where a part of the charge of the Court to the jury related to a matter totally 
immaterial, and benefitted neither the plaintiff nor the defendant, this is no 
ground for a new trial. 

In an action of trespass for taking a slave out of the immediate possession of 
the plaintiff, evidence of abusive language to the plaintiff, at the time of 
the trespass, is admissable to shew quo animo the act was done, and to en- 
hance the damages. 


Appeal from the Superior Court of Law of Anson County, 
at the special Term in May 1845, his Honor Judge Barrie 
presiding. 

This is an action of tresspass brought to recover damages of 
the defendant for beating the plaintiff’s slave Mary. Plea, not 
guilty. It was insisted by the defendant, that the slave then be- 
longed to him, and that he had a right to chastise her. Im- 
mediately after he had beaten the slave, in the plaintiff’s field, 
where she was then at work, and before he !eft the field, he 
cursed and abused the plaintiff, (who was absent) and threat- 
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June, 1845 ened to shoot or otherwise injure him. ‘This testimony, as to 


Ratlif 


v 
Huntly. 


the abuse of the plaintiff, was objected to by the defendant ; 
but it was admitted by the Court, to shew the quo animo the 
trespass was committed. The slave had before belonged to 
the defendant. The plaintiff paid the defendant, (said the 
witness Gulledge) three or four hundred dollars, and the de- 
fendant agreed to deliver and did deliver the said slave Mary, 
to the plaintiff. The witness was then asked, whether the 
contract was put in writing. He said, that Col. White pre- 
pared a writing relative to a difficulty then existing between 
the defendant and his wife, who was the sister of the plaintiff ; 
but he did not know whether it related to the dealings between 
the plaintiff and defendant about the said slave. The defen- 
dant objected to the admissibility of parol evidence, to prove 
the sale of said slave, as the contract was proved, (as he said) 
to be in writing. ‘The Court overruled the objection, as it did 
not appear that the contract spoken of by Gulledge, had been 
put iu writing by White. 'The defendant then called White, 
who said that he did write a contract between the plaintiff and 
defendant, in order to settle the difficulty between the latter 
and his wife; and he, the witness, was proceeding to state its 
contents, when the plaintiff objected, and contended that the 
defendant should produce the writing if there was any, relat- 
ing to this contract. ‘The Judge said, that he could not as- 
certain whether the contract, spoken of by White, was the 
same as that spoken of by Gulledge, unless it was produced ; 
but that he would instruct the Jury, that if they believed it 
to be the same, then the parol contract proven by Gullege, 
should be excluded from their consideration. “'To which 
course of the Judge,” the case states, “the defendant’s coun- 
sel assented,” ‘The defendant then proved, that he and his 
wife became reconciled, and that she went to live with him 
again ; and that he claimed the saidslave. ‘The Judge charg- 
ed the Jury, that if Gulludge spoke of a different contract 
relative to the slave, from that mentioned by White, then the 
plaintiff had a title and a right to recover; but, if it was the 
same contract, which had been reduced to writing by White 
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then the parol evidence of it; which has been given by Gul- June, 1846 


ludge, must be by them excluded, and the plaintiff could not 
recover, because he had not produced the writing, containing 
the contract, which was the better evidence. ‘The Judge fur- 
ther told the Jury, that if they found for the plaintiff, that he 
was the owner or bailee, and the defendant had no right to de- 
termine it at the time, they might give smart money by way 
of damages, if the trespass was committed in a wanton man- 
ner, and from a spirit of malice towards the piaintiff. The 
Jury found a verdict for the plaintiff—damages $100. The 
defendant moved for a new trial for misdirection as to the law ; 
which motion was overruled, judgment rendered, and the de- 
fendant appealed. 


Strange for the plaintiff. 
Winston for the defendant. 


Dantet, J. First, the Judge erred, when he stopped Col. 
White in his relating the contents of the writing, which he 
had drawn up; and in deciding that he would submit it to 
the Jury to say, whether the contract spoken of by Gulledge, 
was the same as that contained in the writing spoken of by 
White. It was, we think, a question for the Judge to deter- 
mine, whether they were the same. And he should have let 
White inform him, (not the Jury,) of the contents of the writ- 
ing, that he might see whether the contract relative to the 'said 
slave was init. If he had, from such testimony, been satis- 
fied that the contract had been reduced to writing, he should 
have insisted on the plaintiff’s suffering a nonsuit; and, if he 
refused, then he should have charged the Jury to give a ver- 
dict against him ; as he had not produced the best evidence of 
his case that was in his power. The admissibility of evi- 
dence is a question of law, and to be decided by the Court. 
But the defendant’s counsel consented to the erroneous course 
of the Court, and cannot now be permitted to take advantage 
of it, as consent takes away error. 

Secondly, that part of the charge of his Honor, relative to 
a bailment of the slave to the plaintiff, was immaterial to the 
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Huntly. 
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June, 1845 decision of the cause, as there was ne evidence in the case on 
that point. And as it did neither benefit to the plaintiff nor 
hurt to the defendant, it is not a ground for a new trial. 

Thirdly, the evidence given by the plaintiff, that the defen- 
dant immediately after the trespass, and in the same field 
where he did the act, made use of abusive language relative 
to the plaintiff, we think was admissible to shew the quo animo 
the defendant did the trespass ; and it was properly left by the 
Court to the Jury, whether they would or would not give 
smart money in assessing the damages. 


Per Curiam, Judgment affirmed. 


RICHARD SMITH ON DEMISE OF WM. WALL +s. THOMAS 
TOMLINSON. 


When, upon a survey in an action of ejectment, the defendant admitted cer- 
tain lines to be the lines of the plaintiff’s land, and according to that boun- 
dary, the defendant was in possession of part of the plaintiff’s land, with- 
out seven years’ possession under color of title, the Court, upon the motion 
of the plaintiff's counsel, should have instructed the jury that the plaintiff 
was entitled to recover. 


Appeal from the Superior Court of Law of Stanly County, 
at the Spring Term 1845, his Honor Judge Pearson presid- 
ing. 

This is an action of ejectment. ‘he plaintiff claimed un- 
der a grant to William Whitfield, which was prior, in date, 
to that under which the defendant claimed, and deduced a 
regular title from the grantee to himself. The question, as 
it turned out, was one of boundary. ‘The surveyor stated 
that certain lines, delineated on the survey, which constituted 
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a part of the case, and beginning at a particular corner, and June, 1846. 
called yellow lines, were laid down by the direction of the de- 
fendant, who said, they were the boundaries of the land grant v 
ed to Whitfield, under whom the plaintiff claimed. The de- 
fendant contended, although his was the junior grant, yet that 

he had been in the actual possession of the land, on which the 
grants lapped, for more than seven years, claiming it as his 
own and adversely to all the world, and such was the fact, if 

the grant to Whitfield began where the plaintiff alleged it did. 

But upon the evidence it appeared, that within the yellow 
lines, admitted by the defendant to be those of the Whitfield 
grant, was a slip of land cleared and enclosed by the defend- 

ant, not more than four years before the bringing of the action, 

and that he had no other possession within those lines. Up- 

on this being made appear, and upon the testimony of the 
surveyor, as to the declarations of the defendant, the plaintiff 
contended, that he had proved the defendant a trespasser and 
entitled himself to a verdict and moved the Court to charge to 

that effect. ‘The cause however did not here stop, but under- 


went a laborious investigation, nor does it appear how this 
objection of the plaintiff was disposed of, nor does the Court in 
its charge notice it. There was a verdict for the defendant and 
the plaintiff appealed. 


Mendenhail for the plaintiff. 
Strange for the defendant. 


Nasu, J. From the fact that this motion was not noticed 
by his Honor, we are to conclude, that his Honor did not agree 
with the counsel of the plaintiff, and overruled his motion. We 
think, ifthis were so, the Court erred ; and ifit were not literal- 
ly so, there was error in not charging counsel, that the plaintiff 
was entitled to a verdict upon the point, when made by the 
plaintiff’s counsel. What an individual says concerning his 
own rights and interest is always evidence against him, and 
evidence of the highest character. When the parties went 
upon the land for the purpose of surveying it, in this as in 
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June, 1845 every other similar case, the plaintift’s lines were first to be 
Smith U2, to ascertain where the land was he claimed. The sur- 


v 


Tomlinson 


veyor, ignorant where to commence, was directed by the de- 
fendant, to begin at a particular spot, which he asserts is the 
beginning corner of the plaintifi’s land, and the yellow lines 
are run by his direction, as being the lines of the Whitfield 
grant. Here, then, was his distinct admission, as to the bound- 
aries of that grant, and within them he had cleared and fenced 
in land, within four years before the bringing of the action. 
He had not had seven years adverse possession of that strip, 
under title. We think, under the testimony, the plaintiff was 
entitled to a verdict for the land so cleared within the yellow 
lines, and that the Court ought so to have instructed the jury. 


Pzr Curiam, Judgment reversed and 
venire de novo. 
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BENJAMIN RUNYON, CASHIER, &c. vs. THOMAS LATHAM, 
& AL. 


Where a bank receives a bill of exchange from the drawer for collection, it 24D¢, 1846 
acts as the agent of the drawer, and is entitled to no damages if the bill be 
protested; it can only claim expenses. 
Where a debtor by note to a bank paid the full amount of the note to the 
cashier, declaring that the payment was iatended to discharge that debt, the 
cashier was bound to make the application accordingly, and could not ap- 
ply any part of the sum so paid to the payment of damages on a protested 
bill, which he alleged to be due to the bank from the debtor. 


Appeal from the Superior Court of Law of Beaufort 
County at the Spring Term 1845, his Honor Judge Serrie 
presiding. : 

This was an action of assumpsit. ‘The plaintiff declared 
on a promissory note for one thousand dollars, payable to 
him, as Cashier, and negotiable and payable at the branch of 


the Bank of Cape Fear at Washington—the execution of 
which note was admitted. Thomas Hardenberg, a witness 
for the plaintiff, proved, that the note became due on the 10th 
of November, 1840, when the defendant, Latham, called at 
the Bank to pay it; that he handed to the plaintiff a letter 
from his agent in Philadelphia, and requested him to draw a 
draft for the amount due to the defendant, and handed him 
money, sufficient, with the draft, to make the sum of seven 
hundred dollars. He also handed to the witness a note for 
three hundred dollars, which was to be offered to the Bank, 
of which the plaintiff was Cashier, for discount. The $300 
note was not discounted by the Bank, and the draft came 
back protested, in consequence of having been drawn for too 
much, Latham then told the Cashier he would pay the debt, 
and requested him to draw another draft for the true a- 
mount, which draft was received by the Cashier for collection, 
and paid at maturity. He alsogave the Cashier money enough 
to make up the sum of $1000, as he supposed, the last draft 
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also paid all the expenses of the protested draft, except the 
damages, which he insisted he was not liable to pay. At the 
time this took place and the calculation wus made by the 
plaintiff, as to what amount would pay the $1000 note, and 
the expenses of the protested draft, except the damages there- 
on, the defendant Latham declared his determination to pay 
the $1000 note and the expenses of the protested draft, ex- 
cept the damages; and 69 cents change was handed him by 
the cashier. The calculation, which the plaintiff had made, 
was erroneous, as stated by the witness, being too little by 
$35 60 cents, which sum the defendants had not paid at the 
bringing of this suit. The fact, in relation to the error, was 
never, to this witness’ knowledge, communicated to the de- 
fendants. ‘The witness further stated, that there was in Bank 
to the credit of the defendant, Latham, and had been ever 
since the settlement made by the cashier, the sum of $931, 
and that the damages on the protested draft and the error made 
by the plaintiff in his calculation would make up the sum due 
to the bank for the $1000 note and all costs upon the protest- 
ed draft, except damages ; and the witness further stated, that 
it was the practice of the bank not to receive partial payments. 

The court charged the jury, that the debtor had the right, 
in making payments, to direct their application, and the cred- 
itor was bound, in receiving payments, to apply them as di- 
rected by the debtor ; and, on the failure of the debtor, at the 
time of a payment, to direct its application, it was the right of 
the creditor to apply the same as he thought proper. And the 
court left it to the jury to find from the testimony, whether 
the defendant, at the time of the payment and settlement, di- 
rected the creditor to apply the same to the discharge of the 
note now sued on, and, if he did so, the creditor was bound to 
make the application accordingly. The court further instruct- 
ed the jury, that, if they could collect from the testimony, 
that the debtor directed the application at the time of settle- 
ment and payment, and the creditor refused so to receive it, 
on the ground that it was nota payment in full, or on any 











OF NORTH CAROLINA. 


553 


other ground or for any other reason, and the debtor paid the June, 1845. 


same under such circumstances, they might consider ita gen- 
eral payment by the debtor, and the creditor would have the 
right to make the application. The jury were further instruc- 
ted, that the usual and ordinary way to recover damages, on 
a protested draft or bill of exchange, was by an action on the 
draft or bill, but the plaintift had a right to apply the funds of 
the defendant in the Bank to the satisfaction of the said dam- 
ages, if the defendant did not, at the time of payment or de- 
positing the funds, expressly direct the application otherwise. 
In reference to a question asked by a juror, whether it was 
not a rule of the Bank, that settlements at the counter were 
final, the court instructed the jury, that, whatever the rule of 
the Bank might be, it could not alter the rule of law, by 
which mistakes in calculation were allowed to be corrected, 
whenever they could be proved. 

The jury found a verdict for the defendants. On a motion 
for a new trial, the court informed the defendants’ counsel, 
that the verdict would be set aside and a new trial granted, 
unless the defendants paid the amount of the mistake in the 
calculation thereon ; and, this being done by the defendants 
in open court, a new trial was refused, and judgment being 
rendered for the defendants, the plaintiff appealed. 


Badger for the plaintiff. 
J. H. Bryan for the defendants. 


Rurrin, C. J. Under the instructions to the jury, it must 
be taken on this verdict, that there was no mistake in reckon- 
ing the debt. But if there was a mistake, it has been correct- 
ed, so that the only question now is, whether any of the mo- 
ney, paid by the defendant, could be applied by the plaintiff 
to the damages on the protested bill of exchange. 

The defendant contended, that he was not liable for dam- 
ages ; and nothing is stated which shews that he was. It does 
not appear, that the bill was discounted; or, if it was, that 
the proceeds were put to the credit of the defendant in his 
general account, so as to give him the control of the money 
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ney produced by the bill was to cover the balance due on the 
note; and the bank would hardly have paid it for any other 
purpose. Now as the bank kept the note, and interest was 
running on the whole amount of it, we cannot suppose that 
the debtor would have the bill discounted, when the proceeds 
would be idle in bank, not stopping the interest on his debt, 
and yet not under his control or subject to his use in any 
other way, than in the discharge at a future day of this debt 
on the note. It is not a natural course of dealing; and the 
probability, upon the state of facts sent here, is, that the first 
bill was taken for collection, as is expressly stated in reference 
to the second. If that was the fact, no damages would have 
been due ; for the bank would be but the defendants’ agent, 
and could only claim expenses. 

But, admitting that claim to have been well founded, the 
plaintiff has no ground to complain of the directions to the 
jury. His own witness proved expressly, that the defendant 
positively refused to pay the damages, but was desirous of 
paying the note, and (after paying the expenses on the bill) 
did pay just what covered the note, or was supposed to cover 
it. Indeed, he paid a little more, and the plaintiff handed 
back a small sum in change, after retaining an amount equal 
to the principal and interest of the note. That, of itself was 
strong evidence of the application of the money to that debt. 
Roberts v. Garnee, 3 Caines’ Rep. 14. His Honor, there- 
fore, went further to sustain the plaintiff’s case than the evi- 
dence justified, when he told the jury, they might find this a 
general payment, and consequently, applicable to these dam- 
ages, provided the creditor refused to receive it as a partial 
payment of the note; for there is not the least evidence of 
any such refusal on any ground whatever. The witness said, 
indeed, that it was the practice of the bank not to receive 
partial payments. But that has nothing to do with this ques- 
tion, for no intimation was given of that to the defendants ; 
and, indeed, this was not a case of partial payment. The 
defendants paid in the money asa full payment, and, except 














OF NORTH CAROLINA. 


the corrected mistake, it was a full payment. It is only made June, 1845 


to assume the appearance of being partial, by an application ~ 
subsequently of a part of it to another demand, by that means 
leaving 4 balance due on the note. But there was an express 
refusal of the defendants, at the time, to let any of the money 
go to those damages, and a precise application of it to the note. 
Under those declarations, the plaintiff silently accepted the 
money ; aud it would be a most unfair trick on the defendants 
to divert the application from the only debt the defendants 
meant to pay, or acknowledged, to one which they utterly de- 
nied. It was the debtors’ privilege, at ‘the time they made the 
payment, to declare on what account they made it; and they did 
so in a way not to be misunderstood. Therefore, the plain- 
tiff could not change the appropriation of the money, and the 
judgment must be affirmed. 


Per Curiam, Judgment affirmed. 


SARAH DAVIDSON vs. WILLIAM S. NORMENT: 


Where the plaintiff alleged, as a proof of the bona fides of her purchase, that 
she had given a valuable consideration for a slave, and introduced a witness _ 
to prove that she had conveyed to him a tract of land as the consideration 
for the purchase of the slave—Held that the deed for the land must be pro- 
duced, as the best evidence, and, the deed being in existence, though in an- 
other State, parol evidence of its execution and contents could not be re- 
ceived. 


Appeal from the Superior Court of Law of Mecklenburg 
County, at the Special Term in May, 1845, his Honor Judge 
Pearson, presiding. 

This was an action of detinue for a slave, named John. 
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son. He being in insolvent circumstances, a creditor of his 
obtained a judgment and execution against him. The slave 
was levied on and sold by the sheriff, as William Davidson’s 
property, and the defendant became the purchaser. The 
plaintiff contended that her father, William Davidson, had 
sold the said slave to her bona fide and for a valuable con- 
sideration, before the teste of the execution, under which the 
defendant claimed him. She offered her father, as a witness 
to prove these facts: he stated that he had sold the slave to 
the plaintiff bona fide and for a valuable consideration, be- 
fore the teste of the execution, under which the defendant 
claimed the said slave: that he had never made any actual 
delivery to the plaintiff of the slave, but that he had permit- 
ted her to hire out the mother and her boy John and receive 
the hires: that the consideration, given to him by the plain- 
tiff for the slave, was a tract of land which belonged to her, 
lying in the State of Tennessee: “that she had executed to 
him a deed of bargain and sale for the said land.” Neither 
the plaintiff nor the witness was able to produce the said deed, 
it being alleged to be in Tennessee. ‘The court was of opin- 
ion that the deed would be the best evidence, that the plain- 
tiff had actually parted with her title and interest in the said 
land, and also given a valuable consideration for the slave, 
and refused to permit the witness to give parol evidence of 
his acquiring the title to the said land. Whereupon the plain- 
tiff was nonsuited and appealed. 


Alexander and J. H. Bryan, for the plaintiff. 
Boyden and Osborne for the defendant. 


Daniet, J. We think that the court was right. The best 
evidence of the fact, if it existed, that the witness had pur- 
chased the land bona fide, was the deed mentioned, executed 
in such manner as to pass lands in the State of Tennessee ; 
as the witness said that the legal title had passed out of the 
plaintiff to him. ‘The witness was the proper person to have 











OF NORTH CAROLINA. 


557 


the custody of the deed; and his leaving it in Tennessee did June, 1845 


not permit him to give parol evidence of its contents. The 
judgment must be affirmed. 


Per Curiam, Judgment affirmed. 


JOHN MASSEY ws. JOHN LEMON. 


Where upon the trial of a warrant before a justice for a bond of $10, he en- 
tered, as his judgment, “ Warrant dismissed and judgment for the officer 
for one dollar,” and it was proved on the trial of a subsequent suit for the 
same bond, that the merits of the case were examined by the justice, who 
wéed the first warrant—Held that this would be a bar to the subsequent suit, 
unless the plaintiff could clearly shew that the justice only intended to en: 
ter a nonsuit. 

The cases of Ferrill v. Underwood, 2 Dev. 114, and Justice v. Justice, 3 Ired, 
58, cited and approved. 


Appeal from the Superior Court of Law of Rockingham 
County, at the Spring Term, 1845, his Honor Judge Caxp- 
WELL presiding. 

This was an action of debt on a bond for ten dollars, com- 
menced before a justice of the peace, and brought by succes- 
sive appeals to the Superior Court. The execution of the 
bond being proved, the defendant introduced and relied on a 
former judgment on a warrant for the same cause of action, 
which judgment was in the following words, to wit, “ War- 
rant dismissed and judgment for the officer for one dollar. 
April 30th, 1844. Rob. M. Napier, J. P.” To shew that the 
merits had been examined, the defendant examined Napier, 
the justice, who testified, that, on the return of the warrant 
before him, the plaintiff and the defendant both attended, and 
that several witnesses were examined for the plaintiff, as to 
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parties, and one of them a brother of the defendant, some of 
whom testified, that they could not say that the signature was 
the hand-writing of the defendant, that they did not know it. 

The court was of opinion, from the shewing of the judg- 
ment, that it was a nonsuit, and that the evidence did not re- 
pel this conclusion. There was a verdict for the plaintiff, 
and, judgment being rendered accordingly, the defendant ap- 
pealed. 


Kerr for the plaintiff. 
Morehead for the defendant. 


Nasu, J. We regret the necessity, in which we are placed, 
of granting a new trial. The sum demanded is very small, 
and no important principle of law is involved in the contro- 
versy. We think his Honor erred in the construction, which 
he placed on the judgment by the magistrate on the former 
trial, and, of course, it is our duty to send the case back for a 
new trial. T’o the present action the defendant pleaded a 
former judgment between the same parties, upon the same 
subject matter, and, in support of his plea, introduced a war- 
rant in the name of the plaintiff upon this same bond. The 
magistrate, who tried the case, endorsed upon it, “ warrant 
dismissed and judgment for the officer for one dollar.” In 
order to shew that the magistrate, who tried the first warrant, 
passed upon the bond now in controversy, the defendant pro- 
duced the magistrate, who testified, that, on the return of the 
warrant, the plaintiff and defendant both attended, that sever- 
al witnesses were examined by the plaintiff as to the hand- 
writing of the defendant, some of them the neighbors and one 
the brother of the defendant, some of whom testified that they 
could not say the signature was the hand-writing of the de- 
fendant, that they did not know it. His Honor was of opinion, 
that the entries upon the back of the warrant did not amount 
to a judgment, but to a nonsuit, and that the parol evidence 
did not alter its effect. In this opinion we think there was 
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verso between the parties was as to the execution of the bond ; “),, = 





several witnesses were produced by the plaintiff to this point, 
none of whom established the fact—and, with this entire fail- 
ure of evidence, the magistrate dismissed the warrant. The 
inference is irresistible, in the absence of contradictory or ex- 
planatory evidence, that the justice dismissed the warrant, be- 
cause he considered the plaintiff had failed to prove the bond. 
Not only, then, was there a judgment given against the plain- 
tiff, but upon the very point in issue, in this case, to wit, the 
validity of the bond declared on. It has not been the course 
of the Court to look too narrowly into the form, in which Jus- 
tices of the Peace do their official business, and it has now 
become a settled principle, that the Courts wil! be satisfied, if 
enough appears to show_what was done or intended to be done. 
In the case of Ferrill v. Underwood, 2 Dev. 114, the Court 
decided, that an entry by a magistrate, upon the trial of a war- 
rant. “In this case the plaintiff to pay costs,” was equivocal, 
it might be a judgment of nonsuit or on the merits, but, as 
there was evidence to show, that the magistrate had gone into 
the merits of the case, it was a judgment, which protected the 
defendant upon the trial of another warrant for the same sub- 
ject matter. The caseof Justice v. Justice, 3 Ired. 58, affirms 
the doctrine in the case from Devereux. In Justice v. Jus- 
tice, the entry on the warrant was, “judgment against plain- 
tiff for costs,” and the Court say the judgment might well 
stand for a nonsuit or a judgment on the merits, and as there 
was no competent testimony to show that the merits had been 
gone into, it was considered a judgment of nonsuit. Here 
the entry made by the justice implies a judgment according to 
the practice of the Justices of this State, and we think it was 
sufficiently shown that the merits were gone into. The plain- 
tiff might have shown it, perhaps, a judgment of nonsuit, if 
he had chosen so to do. The evidence of the debt was his 
property, and, upon finding his witness could not prove its 
execution, he may have withdrawn it, and thereupon the ma- 
gistrate may have endorsed it on the papers, as a nonsuit.— 
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Upon the next trial, the parties may show whether the plain- 
tiff retained possession of the paper or the magistrate has kept 
it. 
Per Curiam, Judgment reversed and a 
venire de novo awarded. | 


P. K. DICKINSON vs. WILLIAM H: LIPPITT. 


‘The County Court has a right to permit a sheriff to amend his return on an 
execution to that court by striking out a return of a levy and sale and re- 
turning nulla bona. If, upon an appeal from this decision, the Superior 
Court undertakes, without its appearing on their records that they had ex- 
amined into the merits of the case, to reverse this order, it must be presum- 
ed to be done upon the ground that the County Court had no legal! authority 
to make such an amendment; and, therefore, the Superior Court was in 
error, and their decision must be reversed, and that of the County Court af- 


firmed. 
The case of Smith v, Daniel, 3 Murph. 128, cited and approved. 


Appeal from the Superior Court of Law of New Hanover 
county, at the Spring Term, 1845, his Honor Judge Pear- 
SON, presiding. 

This was a motion to permit the sheriff to amend his re- 
turn on a writ of Fi. Fa. that he levied and sold certain pro- 
perty, and to substitute in lieu of said return a return that no 
property of the defendant could be found. It appeared that 
an execution in this case issued against the defendant, which 
was levied on certain goods ‘as the property of the defendant, 
and these goods were subsequently claimed by one Benjamin 
Tyler. ‘The sheriff sold the goods, as the property of the de- 
fendant, Lippitt, when one George W. Davis became the pur- 
chaser. On this execution, returnable to March Term, 1835, 
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ofthe Court of Pleas and Quarter Sessions for the county of June, 1845 
New Hanover, the sheriff made the following return: “Satisfied 5 oson 
by sale of turpentine, agreeably to the annexed accountof  ». 
sales ; judgment and interest paid the plaintiff, M. Costin, and ™PP™- 
costs paid into office. C.B. Morriss, Sheriff.” The plaintiff 

gave notice to the defendant, twenty days or more before the 

March Term, 1843, of the said court, that he would move the 

court for leave, at that term, for the sheriff to amend his re- 

turn, by striking out the return just mentioned, and inserting, 

in lieu thereof, nunc pro tunc, “no goods or chattels, lands 

or tenements of the defendant to be found in my county.” 

At June Term, 1843, of the said court, the court directed the 

sheriff to amend accordingly ; from which order the defend- 

ant appealed. The cause came on to be heard upon this ap- 

peal, at the Spring Term, 1845, of the Superior Court of Law 

for New Hanover county, when the plaintiff moved that the 

appeal should be dismissed, upon the ground, that the order 

made by- the County Court was not one, from which the de- 
fendant had a right to appeal. This motion was overruled, 

and the court proceeded to reverse the order of the County 

Court, and to refuse the application for leave to amend.— 

From this judgment the plaintiff appealed to the Supreme 


Court. 





Strange for the plaintiff. 

The question in this case is not so much, whether the Judge 
decided correctly, as whether he had any jurisdiction of the 
matter by appeal. In Davidson v. Cowan, 1 Dev. 304, al- 
though this Court thought the Court below should not have 
allowed the amendment, and that it was an indiscreet exercise 
of discretion, yet held that they had no reversing power.— 
The case of the State v. Cherry and others, 2 Dev. 550, as- 
serts the uncontrolable power of each Court over its own rec- 
ord. The same doctrine is even more boldly asserted in 
Bright v. Sugg, 4 Dev. 392. In Clark v. Hellen, 1 Ired. 
421, the same doctrine is maintained and authority cited to 
support it, and among others, the Rev. Stat. ch. 58, sec. 1.— 
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not disturbed, ‘The case of Green & others v. Deberry, 2 
Ired. 344, renews the declaration of the position in Bright 
v. Sugg. And the late case of Quiett adm’r of Stevelie v. 
Boon, 5 Ired. 9, is conclusive, and declares that the Court in 
which a suit is pending has the exclusive discretionary power 
of permitting amendments in the process and pleadings, and 
that no appeal lies from the exercise of such power ; and that 
case is substantially followed by Galloway v. McKethan, 
5 Ired. 12. 

The two cases cited by the defendant’s counsel if they were 
subject to no other remark, are either not applicable or are di- 
rectly opposed to the cases referred to by me, and must yield 
to them, being more numerous, better considered, and of more 
recent date. But as to the case of Hunt v. Crowell, it was 
in the first place rot the unanimous decision of the Court, and 
if my memory serves me right has been expressly doubted if 
not corrected by some more recent decision of this Court.— 
The case of B. C. F. v. Williamson, was, 1 think the record 
will shew, founded upon an express statement in the judgment 
of the County Court, that they doubted their right to make 
the amendment and not upon a refusal to exercise a discretion 
that they confessedly possessed. At any rate, all parties were 
anxious that this Court should express its opinion on the ques- - 
tion, and no exception was taken to the jurisdiction of the 
Court by appeal. 

But it is said, although the Courts may each have exclu- 
sively authority as to entries on their own records, processes 
and pleadings, yet they have no right to make amendments 
not consistent with truth. If there is any such exception as 
this, it destroys the rule, for it would be absurd and indecorous 
to suppose that any Court would deliberately assert a falsehood 
on its record. And if any other Court has the power of in- 
quiring in any case, whether the record contains the truth 
with power to alter it if found otherwise, why, then, it has it 
in every case, and consequently has the power of altering 
every record, for whoever has the last say has the power c‘ 
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determining as to that matter, what is truth. Besides, such June, 1646. 


an idea unsettles the established principle, that every record 


does not affect this question, for there the Court did not deter- 
mine to alter a record, but to ascertain what was the record, 
and directed that to be expunged from the roll which wasnot a 
record. It had not been put there by order of the Court, and 
was of course no record of the Court. 


Badger for the defendant. 


Rurrin, C. J. In the case of Smith v. Daniel, 3 Murph. 
128, on a fieri facias against one person, the sheriff sold the 
slave of another, and brought the money into court, and af- 
terwards the owner of the slave recovered the value from the 
sheriff; and it was held, that the sheriff might amend his re- 
turn, by striking out that which was made and inserting one of 
nulla bona. That is in point in the present case, to establish 
the power of the County Court to allow the amendment. 
With the propriety of the exercise of that power in particular 
cases, this court does not meddle; because, in general, it is a 
matter of discretion to allow or refuse the amendment, and, 
being a matter of discretion, the ground of allowing or refu- 
sing the amendment need not be set forth in the record. If, 
therefore, this were an appeal from a decision of the Superior 
Court, upon a motion originally made in that court, we should 
certainly not enter into it. But that is not the state of this 
case. ‘This motion was made in the County Court and grant- 
ed; and from the order as it stood, simply and without any 
statement of facts, an appeal was taken to the Superior Court, 
where the order was reversed. If it appeared, that, in the 
Superior Court, evidence was gone into, for the purpose of 
shewing that the amendment ought or ought not to have been 
made, we should have felt bound by the opinion of his Honor, 
founded, as it would be, partly upon matter of fact. But 
nothing of that kind appears, After stating a refusal of the 
appellee’s motion to dismiss the appeal, the record states, that 
“the court proceeded to reverse the order of the County Court, 
and refuse the application to amend.” This imports, not that 


imports verity. "The case of Austin v. Rodman, 1 Hawks 71, aa 
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Superior Court, more than they are to this court ; but merely 
that the order of the County Court was reversed on its face, 
because it was erroneous in point of law, either because the 
County Court could not, under any circumstances, make the 
order,or because the grounds of the order ought to have been 
stated in it. In that we think there was error; and viewing 
the case in that light, the error is one of law, and therefore 
cognizable by this court. We can readily conceive, that the 
amendment was very properly allowed. If, for example, the 
plaintiff in the execution, or the sheriff, was sued for the tur- 
pentine by some other person as owner, and after bona fide 
defence was compelled to pay for it, the defendant ought still 
to pay the debt, as it would thus appear, that he never had 
paidit. But he could not be compelled, while the original re- 
turn stood as a bar to any proceeding on the judgment. 
Therefore it ought to be put out of the way, so that a scire fa- 
cias would lie on the judgment, especially, as it could not 
prejudice the defendant, if the turpentine really was his, inas- 
much as the return would not conclude him, but he might 
still plead the seizure of his goods of value sufficient, as a sat- 
isfaction. It is to be observed, that there is no contest between 
the plaintiff and the sheriff, but only between the defendant 
and those persons. Now, we do not know that the facts were, 
as before supposed ; but we presume they must have been of 
that kind, as we can imagine nothing else that could make 
the amendment desirable. It is sufficient, however, if there 
can be a case, in which the County Court ought to have al- 
lowed the motion; for, as far as we can see, the Superior 
Court reversed the decision of the County Court, without ref- 
erence to any merits made to appear to the Superior Court, 
but for a supposed error apparent in the record. In other 
words, the power of the County Court to allow the amend- 
ment must have been denied, contrary to the case of Smith 
v. Daniel. 

The judgment of the Superior Court, must, therefore be re- 
versed ; and this court, proceeding to give such judgment as the 
Superior Court ought to have given, doth affirm the order of the 
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County Court, and direct the same to be certified to the Su- June, 1846 


perior Court, in order that a procedendo may there be issued 
to the County Court to allow of the amendment, according as 
the same was ordered in the County Court. 


Per Curiam, Ordered accordingly. 


JOHN M. INGRAM +s. MARGARET G. SLOAN. 


On a covenant by the defendant to pay the plaintiff $524, provided the title she’ 
acquired to her deceased husband’s land by the sale of a sheriff under an 
execution against the heirs of her husband, in opposition to a sale made by 
the executor under a power in the will to sell for the benefit of 
volunteers, it was held that the plaintiff was entitled to recover, the creditors 
having a right to sei] the land in preference to the right of the exeeutor un- 
der the will. 


Appeal from the Superior Court of Law of Anson county, 
at the Spring Term, 1545, his Honor Judge Pearson presi- 
ding. 

This was an action of covenant on the following instru- 
ment executed by the defendant and delivered to the plaintiff, 
to wit: 

“T agree to pay John M. Ingram five hundred and twenty- 
four dollars, being the amount paid by the said Ingram as the 
security of Robert Ingram, deceased, as constable, on condi- 
tion the saie of the house and lots in the town of Charlotte, 
made this day and purchased by me, proves, on a controver- 
sy with the purchaser at a sale made formerly by the execu- 
tors, to be good; and on condition, that the executor has no 
right in fotare to make a sale, so as to defeat the purchase 
made this day by me, at sheriff’s sale; the above sum to be 
paid as soon as the question settled.” 
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Jane, 1645 The plea, “covenants not broken.” It appeared that 
Robert Sloan, the late husband of the defendant, made bis 


Vv 


Will, and appointed John Sloan his executor. He proved the 
Will and qualified. ‘The testator, by his said Will, gave his 
executor a naked power, to sell three lots of Jand, lying in 
Charlotte, and then to divide the purchase money among his 
wife and children, The executor, by virtue of his power, 
sold the three lots to Hiram Sloan. Afterwards, to wit, on the 
27th day of November, in the year 1833, the Sheriff sold the 
said lots, and executed to the defendant, as the highest bidder, 
the instrument in nature of a deed, mentioned in the case— 
in which is recited, “that an execution for $ 225, issued from 
Mecklenburg County Court, against the heirs at law of Rob- 
ert Sloan, which debt was recovered by Durham Combs and 
others against the said heirs, as on record may apyear; that 
he (the Sheriff) sold the said three lots on the 25th day of 
January 1832, at which time Margaret G. Sloan, became the 
best bidder, &c.” On the 28th day of January 1833, the de- 
fendant executed to the plaintiff the covenant now sued on; 
and this action was brought on the 28th day of July 1840; 
and the defendant has been in possession of the lots, holding 
them adversely to the vendee of the executor, ever since her 
purchase at the Sheriff’s sale. On the trial, the defendant ob- 
jected to a recovery against her, first, because the plaintiff 
did not produce the judgment and execution against the heirs 
of Robert Sloan, under which she purchased the land; and 
to support the Sheriff’s sale to her. The Judge was of opin- 
ion, that the defendantin making her covenant, took for grant- 
ed, that all the proceedings to support the Sheriff’s sale were 
regular; and that she conditioned and restricted herself, only 
to a defect in her own title by reason of the sale to Hiram 
Sloan, then already made by the executor, or which he should 
thereafter make to any one, under the power in the Will.— 
And if a defect existed, she should shew it. It was also in 
evidence that the defendant had had, under her deed from the 
Sheriff, seven years actual possession, adverse to the alience 
of the executor. 
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The jury, under the charge of the Court, found a verdict June, 1645 
for the plaintiff, and, judgment being rendered accordingly,” j.¢ram 


the defendant appealed to the Supreme Court. 


Strange for the plaintiff. 

Three objections were taken by appellant : 

1. Because plaintiff had not shewn a judgment and execu- 
tion against the heirs at law of Sloan, to support the sale of 
their lands by the sheriff. The judge answers that objection 
by saying, that the covenant takes for granted that the pro- 
ceeding to support the sheriff’s sale was regular, by restrict- 
ing itself to a defect in the title by reason of the sale which 
the executor had then made or should afterwards make. And if 
the defendant be at liberty to avail herself of any defect of title 
by reason of any irregularity in the proceedings, it was for her 
to shew the proceedings and point it out. 

To which, I think, may be added, that the defendants under- 
taking was to pay to the plaintiffa sum of money with certain 
specified exceptions, and those exceptions being out of the way, 
the obligation is single. An irregularity in the proceedings 
under which the sheriff sold to her is not one of those excep- 
tions. 

2d. It is objected, that the sale of the executor under the 
power of the will had passed title to Hiram Sloan, before the 
sale by the sheriff. To which the judge answers: The title 
did not pass to Hiram Sloan, for the widow’s dissent made it 
impossible to execute the power ; and the sale by the executor 
being after the judgment, execution, and levy, and the whole 
relating back at least to the teste of the execution, the title 
was divested out of the heirs before the sale by the executor, 
and therefore did not pass to feed the use raised by the exer- 
cise of the power. To this I add nothing, but merely cite in 
support of its correctness, Pickett v. Pickett, 3 Dev. 6. Ba- 
zoin v. Lenoir, et al. 1 Dev. Eq. 225. 

3rd. It is objected in answer to the statute of limitations 
perfecting the defendant’s estate, that as the executor conveyed 
to Hiram Sloan subject to the defendant’s right of dower, that 
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June, 1845 her possession was not adverse, and consequently the statute 





Ingram 


v 


Sloan: 


did not help her title. To this the judge makes no reply, 
thinkivg the case with the plaintiff upon the other grounds. 
Concurring with the judge in that opinion, 1 would, however, 
remark, that there is no privity between the widow and Hi- 
ram Sloan, or those under whom he claims, to wit, the exec- 
utors. Her claim of dower is adverse to theirs, being found- 
ed not upon the will, but upon a dissent from it. And in Pick- 
ett v. Pickett, before cited, it is held that a possession adverse 
to the estate over which the power exists, will, under the stat- 
ute of limitations, bar the power. But in truth, the widow 
does not claim by way of dower, her proceedings in dower 
never were consummated. Her claim is under the purchase 
from the sheriff, and this by her acknowledgment under seal, 
on which this action is brought, she is estopped todeny. She 
establishes beyond dispute that claim as adverse both to the 
power and the estate over which it claims to exist. It is in 
fact adverse to Hiram Sloan, to the heirs at law of John Sloan 
and to his executors, and this adverse possession, having con- 
tinued more than seven years, bats them, and of course se- 
cures her against all that the exceptions in aad covenant were 
intended to secure her against. 
Winston for the defendant. 


Danrst, J. We think, that the opinion of his Honor, was 
correct ; for the defendant conditioned against nothing else in 
the covenant, but the acts of the executor, under the power in 
the Will. And, as the power, given by the testator to his ex- 
ecutor, was to sell and convert the lots into money for the 
benefit of his wife and children, such a sale for mere volun- 
teers was void, by force of the statute of fraudulent devises, 
as to the creditors of the testator, under whom the defendant 
claimed. The deed, which the Sheriff gave her, shortly after 
the purchase at his sale, being defective, does not prevent her 
from applying now for a good deed from the old Sheriff if 
alive, or the present Sheriff, in case the old Sheriff be dead, 
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or is out of the State. Act of 1799, ch.538. Wethink, that J™™¢, 1845 


the judgment must be affirmed. 
Per Curiam, Judgment affirmed. 


DOE EX. DEM. JOHN W. THOMAS +s. JOHN ORRELL. 


A person who was in apparent possession ef a tract of land, when it was so'd 
by the Sheriff under an execution against him, and in like possession, when 
an action of ejectment was brought against him, cannot, after entering a de- 
fence to the action, be permitted to allege that others, who were also in pos- 
session, had both the title and the sole possession. 

If the person thus sued meant todisavow any possession in himself, he should 
not have entered any defence. 

Upon a judgment by default against a casual ejector, if it be shewn to the 
Court that there are other persons in possession, holding different parcels in 
severalty, judgment will not be allowed for the whole tract sued for, but 
only for the part, of which the person was in possession, on whom the dec- 
laration was served. 


Appeal from the Superior Court of Law of Davie County, 
at the Spring Term 1845, his Honor Judge Bai.ey, presid- 
ing. 

This was an action of ejectment. The title of the lessor 
of the plaintiff was a purchase and a conveyance of the prem- 
ises from the Sheriff, upon judgments and executions against 
the defendant ; who was in possession of the premises at the 
time of the Sheriff’s sale, and also when this suit was com- 
menced. 

The defendant offered to prove, that, before the judgments 
rendered, he had sold and conveyed the land to his two sons ; 
, one of whom lived in the house, in which the defendant re- 
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June, 1845. sided, and the other occupied a separate and distinct portion 
of the tract, and that, in truth, the possession of the lands, as 
enn well as the title, was in the sonsat the time of the suit brought. 
~~’ But the Court refused to receive the evidence, and the jury 
returned a verdict for the plaintiff, and from the judgment the 
defendant appealed. 


Clemmons for the plaintiff. 
Boyden for the defeudant. 


Rurrin, C.J. It being admitted, that the defendant was 
actually an occupant of the premises, that is sufficient to sus- 
tain this action against him. ‘The offer to give evidence of 
the possession of the sons, under the defendant’s conveyance, 

| was but a covert attempt to elude the rule, that in ejectment 
| by the purchaser at Sheriff’s sale against the debtor himself, 
the latter cannot set up a title out of himself. If he meant to 
disavow any possession in himself, why did he defend? If 
the defendant had not defended, but it had been shewn to the 
Court that there were other persons in possession, holding dif- 
ferent parcels in severalty, judgment would not have been al- 
' lowed for the whole against the casual ejector, but only for 
the part of which the person was in possession on whom the 
declaratiou was served—Bul. N. P. 98. But, after having de- 
fended for the whole, and when it is clear, that the defendant 
is, at best, one of the possessors, it is no excuse to him to say, 
that there are others also in possession. If the others be in 
i possession, as he alleges, they cannot be prejudiced by the 
judgment against the present defendant ; for every plaintiff in 
ejectment takes possession at his own risk, and must take care 
not to take more than he is entitled to, nor to turn out persons, 
who have the title, on which there has been no judicial deci- 
sion. ‘The lessor of the plaintiff can, of course, have the de- 
fendant put out of the premises ; but he will enter, himself, 
| at the hazzard of being a trespasser on the sons, provided they 
really are entitled to the land. If he wished to bind them by 
| the judgment in this action, he ought to have served them al- 
| 30 with a copy of the declaration. Ashe did not, the sons 
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are still at liberty to assert their title against the lessor of the June, 1866. 
plaintiff ; but the defendant has no right to assert it for them, 

o7, rather, to set up their title and their possession with him 

to protect himself from being evicted. 


Per Curiam, Judgment affirmed. 


DEN ON DEM. OF NATHAN A. STEDMAN vs. RODERICK 
McINTOSH. 


Where a person, who had a lease until a day certain, having had notice to 
quit, held over, and an action of ejectment had been brought against him 
by the lessor, and pending this action he quitted the possession, and then the 
lessor sued him and recovered a certain sum for his use and occupation of 
the premises, during the time he held over— Held, that this was not a waiver 
of the notice, nor evidence of a new tenancy from year to year. 

If the money recovered in the last action had been recovered or received as 
rent, it would have been evidence of a new tenancy. 


Appeal from the Superior Court of Law of Chatham Coun- 
ty, at the Spring Term, 1845, his Honor Judge CaLpWELL, 
presiding. 

This ation of ejectment was commenced on the 19th of 
November, 1842. On the trial the plaintiff gave in evidence 
an instrument of writing, executed by the plaintiff, in these 
words: “I have this day agreed with Roderick McIntosh to 
let him occupy the house now in his occupancy on my lot, at 
the rate of fourteen dollars per annum, to commence on the 
26th of October, 1841, he having settled with me for the rent 
up to that time; in case Mr. McIntosh shall desire to remove 
the house before October, 1842, he is to pay me only for 
the time he occupies the house, while on my lot, at the rate 
above mentioned. I hereby acknowledge that I put no claim 
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June, 1646. to the house : all I contend for is the rent for the land. In 


Sten 
Vv. 
Mclatosh. 


witness whereof, | have hereunto set my hand and sel.” ‘This 
instrument was dated September 9th, 1841. It was admitted 
that the defendant was in possession of the premises mention- 
ed in the declaration and referred to in the instrument of 
writing set forth ; and it was proved, on the part of the plain- 
tiff, that, in the month of July 1842, the lessor of the plain- 
tiff told the defendant, that he wished him to leave the premi- 
ses, as soon as he could, and he must leave at the end of his 
time ; to which the defendant replied, that he was as anxious 
to get away, as the lessor of the plaintiff was to get him away, 
and he would leave as soon as he could. It also appeared, 
that the defendant did not leave the premises in question, un- 
till the Fall of 1843, pending the present action. 


The defendant then offered in evidence a warrant, sued out 
by the lessor of the plaintiff against the defendant, on the 4th 
of November 1843, and after the defendant had removed from 
the premnises, for thirty dollars, on which the defendant con- 
fessed judgment for $ 22 25, on the 7th of that month; and 
the defendant also proved, that the same was sued out for the 
rent that had accrued in 1842 and 1843, on account of the 
occupancy of the premises in question by the defendant ; and 
insisted, that it was evidence of a new tenancy created be- 
tween the parties. and, therefore, the defendant onght to have 
had notice to quit, and further it was evidence of license for 
the year, during which this suit was brought. 

This being the only contested point in the case, the Court 
charged the jury, that, whatsoever the law might be between 
landlord and tenant, when notice was given to quit, and there- 
after rent was paid by the tenant and accepted by the land- 
lord, the tenant being still in possession, it did not apply to this 
case, it appearing that there was a suit pending to recover the 
possession, when the warrant was sued out, and that the de- 
fendant had then left the premises. 

The jury returned a verdict for the plaintiff, and, judgment 
being rendered accordingly, the defendant appealed. 
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Badger for the plaintiff. ad _ Jame, 1643. 


J. H. Haughton for the defendant. 


Nasu, J.. When this was formerly before us, 4 Ired. 291, 
it was decided, that the defendant held the premises under a 
special contract, which terminated his right to keep the pos- 
session on the 26th of October, 1842. The plaintiff had, in 
July 1841, given the defendant notice to quit, at the expira- 
tion of his time. On the last trial it appeared, the defendant 
quitted the premises in November 1843, after which, the plaintiff 
warranted him for the sum of $30, and judgment was confessed 
by the defendant for the sum of $22 25, as rent accruing for the 
occupancy of the premises during 1842 and 1843. The war- 
rant was dated November 1843. The defendant contended 
that this was a waiver of the notice to quit and an acknow- 
ledgement, on the part of the plaintiff, that, at the time this 
action was brought, the defendant was his tenant. 

The general principle is unquestionable, as stated by the 
defendant’s counsel. Where a tenant, who has received no- 
tice to.quit, holds on, and his landlord receives rent eo nomi- 
nee from him for the time, for which he does so hold over, it 
is a waiver of notice, and the relation of landlord and tenant 
continues. Goodright v. Cordivent, 6 Term. 219, 220. So 
in the case Zouch v. Winingdale, a distress for rent accruing 
after the term of lease had expired was adjudged to bea waiv- 
er of the notice. In each of the above cases, the action im 
ejectment was brought after the waiver of notice, and of course 
when the plaintiff had no right of entry. In the presentcase, 
at the time the action was commenced, the plaintiff had # 
clear right to enter. ‘The term had expired, and the defend- 
ant was holding over. Does his subsequent action and re- 
covery by warrant waive the notice previously given, and re- 
instate the defendant in his position of tenant? Doev. Bat- 
ten, 1 Cow. 243, is much like the present. There the defen- 
dant,‘who was tenant from year to year, held over after notice 


to quit, and the plaintiff brought his action of ejectment. Af- — 


terwards and while this suit was pending, the plaintiff receiv- 
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June, 1845 ed from the defendant a quarter’s rent. Upon the trial this 
Stedman “8S ruled by Lord MansF1£Lb, to be a waiver of notice, and 
v _ the plaintiff was nonsuited. Afterwards, upon a doubt sug- 
a gested by his Lordship, the case was argued at length, upon a 
rule for a new trial. After argument, the Court decided, that 
as the plaintiff, at the time he brought his action, had a clear 
right so to do, the subsequent receiving of rent was not in 
law’a bar to the action ; but, if there were any doubt as to the 
intention of the parties, as to whether the acceptance of the 
rent was mutually intended, or understood as a waiver of 
notice, it was a matter of fact to be left to the jury. Lord 
Kenyoy, in the subsequent case of Goodright v. Cordevent, 
denies this doctrine, and ¢hat, upon a consideration of the case 
of Doe v. Batten, and also the case of Lord Onslow v. Eat- 
on, cited in the argument. But it is to be remarked, he does 
not deny the authority of the case cited by Lord MansF1ELD, 
tried at the Lancastor Assizes, when Mr. Justice Gou.p was 
at the bar. In that case, an ejectment was brought, and an 
action also for use and occupation of the same premises, for 
rent which accrued subsequent to the time of the demise. In 
that case it was argued, as here, that the action for use and oc- 
cupation was founded on a supposed permission of the plain- 
tift to the defendant, to occupy ; therefore, it was an acknow- 
ledgement, on the part of the plaintiff, that the defendant was 
his tenant, and, consequently, a waiver of his notice. It was 
held, the actions were brought for several demands, to both of 
which the plaintiff was entitled ; consequently the one was 
no waiver of the other, for, after the recovery in ejectment, 
the plaintiff was entitled to the profits for use and occupation. 
This case could not have escaped the notice of Lord Kenyon, ' 
and, though he has no hesitation in denying the main propo- 
sition, as decided by Lord MansF1E.p, he does not deny the 
authority of this case. In the case before us, it is stated, that 
the money recovered by the plaintiff in his warrant was for 
use and occupation, as in the anonymous case. The monev 
here was not recovered as rent eo nomine, but for damages, 
for the use and occupation of the premises. This is further 
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shown, by the fact as disclosed in the case, that, at the time June, 1845 


the warrant issued, the defendant had left the premises. The 
sum paid was $ 22 25 due for the time he actually occupied 
the premises at $14 per annum, which is the rent mentioned 
in the agreement. ‘This sum, then, was recovered by the 
plaintiff, not as rent, for he would have been entitled to $28 
for two years, but as damages during the time the defendant 
did occupy the premises. 

The argument for the defendant is, that the receipt of this 
sum is evidence, that there was a waiver of the notice and 
trespass, and that a new tenancy arose upona lease from year 
toyear. If the truth was, that this money was received as 
rent, we will not deny the legal conclusicn. But we think it 
a clear mistake to consider it as rent, although the parties call- 
ed it so, and properly enough for the purposes of common par- 
lance. But it was not rent, and could not have been received 
as such ; for as rent on that lease (if it existed, as supposed) 
it would not have been due until the 26th of October, 1843, 
and the sum would then have been $28, and not $22 25. 
This is conclusive, that the money was not demanded and 

paid as rent, properly speaking, but as the damages, which 
the owner of the land had sustained by the defendant’s hold- 
ing over for about 19 months. 

We conclude then with the judge, who tried the cause, that, 
under the circumstances of this case, the warrant brought by 
the plaintiff was not a waiver of his notice to the defendant. 


Per Curiam, Judgment affirmed. 




























575 


Stedman 
v. 
McIntosh. 








IN THE SUPREME COURT 


JAMES L. BATTLE ts WILLIAM D. PETWAY. 


Jane, 1845 A cestui que trust is not entitled to call for the legal estate, when, from the-nz- 
——————- ture of the trust, his ownership is not immedivte and absolute, and when it 


would defeat, or put it in his power to defeat or endanger, a legitimate uhe- 
rior limitation of the trust. 

Where by will made since 1827, property is conveyed to A. in trust for the 
use of B. and that’he will pay over to him, annually, the nett income or in- 
terest accruing therefrom; but if B. should die without lawful issue, then 
the property to be held for others— Held, that B. could not compel A. to con- 
vey to him the legal estate: 

The act of 1812, Rev. Stat. ch. 45, sec. 4, was not intended to embracé any 
case, in which the trustee could not voluntarily convey to the debtor the le- 
gal estate, without incurring a breach.of trust to other persons, with whose 
interests he is also charged. 

Where the court cannot decree a conveyance of the legal title at the suit of 
the cestui que trust, the trustee’s estate cannot be divested by a sheriff’s sale, 
under an execution agrinst the cestut que trust. 

The cases of Jasper v. Maxwell, 1 Dev. Eq. 357. Dick v. Pitchford, 1 Dev. & 
Bat. Eq. 480, and Gillis v. McKay, 4 Dev. Eq. 172, cited and approved. 


Appeal from the Superior Court of Law of Edgcombe 
County at the Spring Term, 1845, his Honor Judge Dick 
presiding. 

This was an action of trespass, brought by James L. Battle 
against the sheriff of Edgcombe, for seizing certain slaves, 
the property of the plaintiff, which the defendant justifies un- 
der writs of feri facias against the property of Jethro D. 
Battle, which came before the court on a case agreed. 

Mary E. Taylor owned the slaves in question, and made 
her will in August, 1843, and died. By it she bequeathed 
one-third part of her estate to M. L. Battle, her heirs and as- 
sigas ; and one-third to James L. Battle, his heirs and assigns. 
Then came the following clauses: “Item 3d. I give and be- 
queath likewise to James i. Battle, one-third of my estate, in 
trust for the use and benefit of my nephew, Jethro D. Battle, 
to him and his heirs forevet ; and that the said James L. pay 
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over to him the said Jethro, annually, the nétt income or ju- June, 1845. 


terest accruing therefrom. Item 4th. My will is, that should 
either of the above legatees die without lawful issue of their 
body, then the other two shall heir the property of the deceas- 
ed; but that Jethro D. Battle’s portion shall be controlled, as 
in the third item directed.” 

The slaves belonging to the testator were divided into three 
shares, and those, which are the subject of the present action, 
were allotted to the plaintiff, as the trustee for Jethro D. Bat- 
tle, and were held by him as such, when the defendant seized 
them. 

It was agreed, that if the opinion of the court should be for 
the plaintiff, there should be judgmert for him for certain 
damages and the costs; and if for the defendant, then a non- 
suit should be entered. ‘The court gave judgment for the 
plaintiff, and the defendant appealed. 


Mordecai for the plaintiff. 
8. F. Moore for the defendant. 


Rourrin, C. J. The question is, whether this is a case 
within the act of 1812, concerning equitable interests in real 
and personal estate. We may premise, that we do not agree 
with the counsel for the plaintiff, that there is an analogy be- 
tween the cases under this act and those involving the enqui- 
ry, what uses are or are not executed under the statute of uses. 
For the act of 1812 assumes, that there was not only an in- 
tention, that the legal and equitable estates should not coalesce, 
but that they are actually separate. The sole subjects of the 
act are trusts—uses not executed. We think, too, that this 
question does not depend merely on the iutention of the crea- 
tor of the trust, that the cestui que trust should have only the 
trust, and not be entitled to call for the legal estate. For, in 
truth, that is always the intention, and 1t can be no other in 
any trust. It is the very object of separating the legal and 
equitable ownership. But, although that be the intention, it 
cannot be respected, because it is inconsistent with the other 
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June, 1545 express intention, that the cestui que trust should have the 


Battle 
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Petway. 


~ whole profits and the entire beneficial ownership of the pro- 
perty.. As it would be repugnant to the nature of legal pro- 
perty, that it should not be subject to the debts and disposition 
of the proprietor, so it is equally repugnant to the entire equi- 
table ownership, that the owner should not be entitled to call 
for a conveyance from his trustee, and thus take the control 
of his own estate into his own hands. Trusts, in this res- 
pect, are governed by the same rules, which govern legal in- 
terests. Snowden v. Hales, 6 Sim. 524. Jasper v. Marwell, 
1 Dev. Eq. 357. Dick v. Pitchford, 1 Dev. & Bat. Eq. 480. 
Still, the intention is so far respected, that. a cestui que trust 
is held not to be entitled to call for the legal estate, when, from 
the nature of the trust, his owpership is not immediate and 
absolute, and when it would defeat or put it in his power to 
defeat or endanger a legitimate ulterior limitation of the trust. 
Hence, when the express purpose is, that the trustee shall have 
the management of the trust property, and shall receive and 
lay out the profits with his own hands at future periods: in 
such cases the trustee cannot be compelled to give up his le- 
gal estate to the cestui que trust. So, if the trust is not for a 
particular person only, but it is limited over for other persons, 
for whose protection the trustee’s legal estate is necessary, or 
may be highly useful, it is plain that the duty of the trustee 
to those entitled in futuro, requires him to retain his estate, 
and therefore the court would not decree him to convey it. 
Suppose a conveyance by deed of a slave in trust for one for 
life, and then in trust for another, which was formerly the on- 
ly method by which personal property could, by an act inter 
vivos, be limited over after a life estate. Beyond doubt, equi- 
ty would not compel nor allow the trustee to convey the legal 
estate to the tenant for life, but require him to retain it for the 
security of the remainder-man. And so in any case of a con- 
tingent limitation Over, it would be the duty of the trustee to 
retain the title and the control over the possession of the trust 
property ; and the Court of Equity will not take it from him, 
as was held in the case cited of Dick v. Pitchford. 
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Now, the act of 1812 did not mean to change the nature of 
trusts, the relation betweén the trustee and cestui que trust, 
or the rights of the latter against the former. The sole pur- 
pose of it was to render the interest of the cestus que trust 
liable at law, as it was before in equity, for the debts of the 
cestui que trust in certain cases, by transferring, by a sale on 
execution against the cestui que trust, the legal estate of the 
trustee, as well as the trust estate of the debtor. It is the ne- 
cessary construction of such a provision, that it was not intend- 
ed to embrace any such cases as those just adverted to, in 
which the trustee could not voluntarily convey to the debtor 
without incurring a breach of trust to other persons, with 
whose interests he is also charged. As was said in Gillis v. 
McKay, 4 Dev. Eq. 172’ “ the principle is, that the legal es- 
tate is not to be divested out of the trustee, unless it may be 
done without affecting any rightful purpose for which it was 
created ; and, therefore, that if others had an equity in the 
same property, that is, in the debtor’s particular share, the act 
did not operate on it. We need not in this case discuss the 
question on the third clause of the will; for, whatever doubts 
might be suggested on that provision per se, it is clear upon 
that and the fourth clause, taken together, that it was both the 
intention of the testatrix, that the legal title of Jethro D. Bat- 
tle’s share should be kept outstanding in the trustee, and that 
it is proper and needful so to keep it, as a shield against the 
acts of imprudence or injustice of that person, for the benefit 
of those that may be entitled under the contingent limitation 
over, upon his death without leaving issue—which is the con- 
struction of that clause under the act of 1827. It was, pro- 
bably, one of the objects of interposing a trustee, to vest in him 
the continued right of possession, so that the first taker (if he 
may be so called) should not be able by removal and alienation 
in distant parts, to defeat those, to whom the property is limited 
over; of whom, indeed, the trustee is one. The case of Dick 
v. Pitchford, is directly in point; for the Court there refused 
to decree even the possession to the tenant for life, much less 
a conveyance, as it was necessary to secure the contingent in- 
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June, 1843 terest. As the Court would not decree a conveyance at the 
~~ Suit of the cestui que trust, it follows that we must hold, that 


the trustee's estate would not be divested by a Sheriff’s sale, 
under execution against the cestui que trust. Therefore the 
judgment must be affirmed. 


Per Curiam, Judgment affirmed. 


DOE EX DEM. ROBERT ARMFIELD rts. RUFFIN WALKER. 


Where a deed ran thus, “ This indenture made (ihe date inserted) betweer 
J. W. and J. S. both, &c. witnesseth that | the said J. U. have this day bar- 
gained and sold a certain tract of land, lying, &c. (here the boundaries are 
described,) for and in consideration of the sum of $ 1288 to me in bond paid 
by the said J. S., the right and title of the above described lands I will for- 
ever warrant and defend from me; my heirs and-every of them, and every 
other person lawfully claiming, unto J. S. his heirs and assigns forever; to 
have and to hold with all its profits and advantages appertaining. Given 
under my hand and seal, &c.” Held, that this deed, though informally 
drawn, was sufficient to convey the fee simple to J. S. 

The cases of Roberts v. Forsythe, 3 Dev. Rep. 36, Wiggs v. Saunders, 4 Dev. 
& Bat. 480, and Snell v. Young, 3 lred. 389, cited and approved. 


Appeal from the Superior Court of Law of Guilford Coun- 
ty, at the Spring Term, 1845, his Honor Judge Catpwett 
presiding. 

This was an action of ejectment, in which both parties 
claimed under one Josiah Unthank. The plaintiff, in order 
to shew title in himself, offered in evidence a decree of the 
Supreme Court, made at December Term, 1833, in the case 
of Redmond and others v. the said Unithank and others, 
with sundry fi. fa‘s. and vend. exponas’s issuing thereon, all 
duly certified. This evidence was objected to by the defend- 
ant’s counsel, on the ground that it ought to have been accom- 
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panied by an exemplification of the bill and answer. ‘The ob- June, 1845 
jection was overruled, because the decree recited the bill and “) aaa 
answer, and other proceedings had in the suit. ‘The plaintiff w 


then offered in evidence the sheriff's deed, made in pursuance 
of a sale under a Vend. Exp. issuing from Jane Term, 1835, 
and returnable to December Term, 1835, which covered the 
land in dispute ; and he proved the defendant to: be in pos- 
session of the premises. In order to shew that both parties 
claimed title under Unthank, the plaintiff also offered in evi- 
dence a deed of conveyance from the said Unthank to one 
Jesse Saunders, executed in 1830, ; and deeds of conveyance 
from the latter down to the landlord of the defendant, and 
proved that the said Saunders died about eight months before 
this suit was brought. The deed from Unthank to Saunders, 


was thus expressed: “This indenture made (here the date | 


was inserted) between Josiah Unthank and Jesse Saunders, 
witnesseth, I the said Josiah Unthank have this day bargain- 
ed and sold a certain tract of land lying, &c. (here the boun- 
daries of the land are set forth,) for and in consideration of 
the sum of twelve hundred and eighty-eight dollars, to me in 
hand paid by the said Jesse Saunders, the right and title of the 
above described lands, I will forever warrant and defend from 
me, my heirs and every of them, and every other person law- 
fully claiming, unto Jesse Saunders, his heirs and assigns, to 
have and to hold with all its profits and advantages appertain- 
ing ;” signed and sealed by Josiah Unthank. T'his deed, in 
the opinion of the court, only conveyed a life estate to Josiah 
Saunders. The defendant offered to prove by a witness who 
wrote the deed, that a fee simple was intended to be convey- 
ed. ‘This testimony was rejected by the court. The defend- 
ant then proved, that himself and those, under whom he 
claimed, had been in the uninterrupted possession of the land 
from 1830, till the commencement of this suit, claiming ad- 
versely, and insisted, first, that the deed from the said Un- 
thank to Saunders conveyed a fee simple; and, secondly, if it 
did not, his title was made perfect by an adverse possession of 
more than seven years, under color of title, and, thirdly, that 
: 73 
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June, 1845 it appeared from the return of the sheriff, that two separate 
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tracts of land, belonging to different defendants, had been sold 
in mass. ‘The court, as before stated, decided that the deed — 


conveyed only a life estate, and was of opinion, from the re- 


turn of the sheriff, that the sale was not in mass, but in sepa- 
rate tracts; and charged the jary, that the adverse possession 
insisted on could not avail the defendant, as the plaintiff’s 
right of action did not accrue till the death of Saunders, and, 
if the testimony was believed, the plaintiff was entitled toa 
verdict. The jury found a verdict for the plaintiff, and judg- 
ment being rendered thereon, the defendant appealed. 


Morehead for the plaintiff. 
Mendenhall for the defendant. 


Dantet, J. The Judge, on the trial of this cause, was of 
opinion, that the deed from Unthank to Saunders conveyed 
but a life estate in the land; and that the clause, “I will for- 
ever warrant and defend for me and my heirs and every other 
person, unto Jesse Saurders and his heirs, to have and to hold 
with all its (the land’s) profits and advantages appertaining,” 
was to be construed only as as a covenant of warranty of the 
title and quiet enjoyment to Jesse Saunders and his heirs of 
the land described in the preceding part of the deed ; and that 
this case was, therefore, within the meaning of the cases of 
Roberis v. Forsythe; 3 Dev. 36, Wiggs v. Saunders, 4 Dev. 
& Bat. 480, and Snell v. Young, 3 Ired. 389, where it had 
been held, that, when, in a deed for land, a life estate only is 
mentioned in the premises and habendum clause, this estate 
cannot be enlarged into a fee by a distinct and separate cove- 
nant of warranty in the same deed to the ‘grantee and his 
heirs. ‘Thedeed in question is certainly very informally 
drawn ; yet it does not want the essential parts of a deed, as 
the names of the bargainor and bargainee, the consideration, 
the certainty of the land intended to be conveyed, and, we 
think also, the estate in fee, intended to be had and held by 
the grantee. In the beginning of the deed, it is stated to be 
an indenture between Josiah Unthank and Jesse Saunders ; 
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and it witnesseth “I the said Josiah Unthank have this day Juhe, 184 
bargained and sold” (not saying to whom) “a certain tract of ————— 


_ land.” Then the grantor proceeds in the deed to describe the 
land, mention the consideration, and insert the covenant 0 
warranty of the right and title of the said land “¢o Jesse 
Saunders and his heirs to have and to hold with all its pro- 
fits, &c.” The warranty clause and the habendum clause are 
here blended together in the same sentence. The words “to 
have and to hold with all its (the land’s) profits,” must refer to 
and be governed by the next antecedent in the sentence, to 
wit, Jesse Saunders and his heirs. If the heirs are not “to 
have and to hold,” neither can Jesse Saunders himself. It in- 
cludes both or neither. And the sentence was so written to 
prevent tautology, in the estimation of the writer of the deed. 
If a deed, for a valuable consideration, give land to another 
and his heirs, it is a good deed on delivery to pass the estate 
in fee, notwithstanding it be very informally framed. Co. Lit. 
7 (a), 4 Kent's Comm. 461, and it isa rule of law, that if 
two constructions can be placed on a deed or any part of it, 
that shall be given to it, which is most beneficial to the gran- 
tee. We think, that there is enough in the deed to carry the 
fee to Jesse Saunders. Therefore it is unnecessary to decide 
the other points raised in the case. 


Per Curiam, | Judgment reversed and venire 
de novo awarded. 


f Walker 
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June, 1845. ff a ca. sa. and a A. fa. are both issued, and, after the Sheriff has levied the 





fi. fa. and, while he has the property undisposed of, he executes the ca. sa, 
the Court upon the application of the debtor will set aside the ca. sa. and 


discharge him from custody. 

But where a ca. sa. and a A. fa. were both issued atthe same time, and the 
the latter was levied, and, while so levied, the Sheriff returned the ca. sa. 
“not found,” the bail cannot avail themselves of this in a plea to a scire fa- 
cias to subject them. 

It is only an irregularity, and the bail cannot by plea take advantage of an ir- 


regularity in the process against the principal, as if the ca. sa. had been 
sued out more then a year and a day after the judgment. 


The return of a Sheriff upon a ca. sa. “ not found” is sufficient. 
The case of MeNair v. Ragland, 2 Dev. Eq. 42, cited and approved. 


Appeal from the Superior Court of Law of Mecklenburg 
county, at the Spring Term, 1845, his Honor Judge Bau- 
EY, presiding. 

This is a scire facias against the administrator of Thom- 
as Bouchelle, the bail of John E. Bouchelle. 

Among other pleas the defendant pleaded, first, that no Ca- 
pias ad satisfaciendum had been duly sued out and return- 
ed, that the principal was not to be found in his proper coun- 
ty ; and, secondly, that at the same day the plaintiff sued out 
a fieri facias and Capias ad satisfaciendum on the said 
judgment, and afterwards caused the fi. fa. to be levied on 
certain land of the principal and the said levy to be returned 
thereon, and that at the same term he also caused the ca. sa. 
to be returned “ not found.” 

On the trial it appeared, that, at August term 1841, the 
plaintiff recovered judgment against John C. Bouchelle, and 
on the 8th day of October following he sued outa fi. fa. and 
a ca. sa. thereon, returnable to February term 1842, and de- 
livered them to the Sheriff; that the Sheriff levied the fi. fa. 
on a piece of land belonging to the defendant, and returned 
the same on the fi. fa.; and that, after such levy, and while 
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it was in force, he returned the ca. sa, atthe same term, *notJune,1&45. 
found.” A venditioni exponas issued from February 1842; 40. 


to sell the land, on which the Sheriff returned the sale, and 
that he had applied the price to executions having a prior lien, 
Then the present action was commenced. 

The Court instructed the jury upon this evidence: to find 
for the plaintiff. They did so; and from the nor the 
defendant appealed. 


Alexander, Boyden § Iredell for the plaintiff. 
Osborne for the defendant. 


Rurrin, C.J. Although the evidence supported the sec- 
ond plea, yet, it is to be observed, that, if that plea was imma- 
terial and no bar in this case, there was no error in’ directing 
a verdict for the plaintiff, on that, as well as the other issue. 
For, as costs do not in this State go according to sticcess on 
the several issues, but are given to him who hus judgment in 
the action, it is manifest, that no injury can arise to the defen- 
dant by a verdict against him on an issue joined on his imma- 
terial plea ; since, if the verdict were for him, the plaintiff 
would still be entitled to judgment, notwithstanding the ver- 
dict, for the debt and the same costs. 

The point therefore is, whether the matter of the second 
plea is a bar in this case. With his Honor, we think that it 
isnot. ‘The plea admits, that the ca. sa. is in due form, ahd 
was duly sued out, according to the course of the Court: In- 
deed, there is no doubt, that the plaintiff might sue out a fi. 
fa. and a ca. sa. at the same time. McNair v. Ragland, 2 
Dev. Eq. 42. The ca. sa. was, therefore, in itself, ‘valid, ‘and 
the fault was not in the writ, but in the subsequent procéed- 
ings on it by the party. If, after seizing property on a ft. fa. 
and while it remained in the Sheriff’s hands undisposed .of, 
the debtor had been arrested on the ca. sa., it would have 
been irregular and improper ; and, at the motion of the debt- 
or, the Court would have discharged him from custody and 
set aside the’writ. Miller v. Parnell, 6 Taunt. 370. That 
would have exposed the creditor to the debtor's action for 
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false imprisonment ; and, enabled the bail, if sued, to plead 
truly, that there was no ca. sa.. But, in the nature of things, 
a mere irregularity in the execution of process, which is valid 
in itself, cannot render it void ; and, until it was set aside, the 
debtor could not have an action for his arrest. Perhaps, too, 
the Court might set aside the ca. sa. upon the motion of the 
bail. ‘That, might in some degree depend on circumstanc- 
es; as if the bail had funds of the principal in his hands or 
other indemnity. But with that we have nothing to do at 
present ; as here the matter is brought forward as a bar.— 
Now, the Statute, by requiring a ca. sa. to be sued out and 
returned non est inventus, necessarily gives the plea in bar, 
that there was no ca. sa.. But it does not make an irregula- 
rity in executing the ca. sa. also a bar, unless thereby the pro- 
cess is made void, so that the case may be treated as if none 
had ever issued. But that is not the case; for bail cannot 
thus take advantage of an irregularity, as if a ca. sa. be sued 
out afier a year and day. Cholmondeley v. Bealing, 1 Lord 
Raymond 109. Suppose the writ in this case had been serv- 
ed on the debtor, and that he had not moved for his discharge, 
but was imprisoned on it: very clearly, that would have been 
a discharge of the bail. ‘That shows the writ was not void ; 
and as the bail might derive the benefit of the writ, as a ca. 
sa., so he must be charged by it, while it remains in force. 

It is then objected, that the return of the ca. sa. is defec- 
tive, because the act says “the execution must be first return- 
ed, that the defendant is not to be found” —whereas this return 
is, “not found.” But the act does not profess to prescribe a 
return in hac verba, but only the nature and substance of it, 
namely, one of non est inventus, and there is no difference 
between “not to be found” and “ not found” in this view. 


Per Curtiam, Judgment affirmed. 
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If a sheriff sell, under an execution, property, which does not belong to the 7¥N¢, 1845. 


defendant in the execution, anc the plaintiff in the execution, with a know!l- 
edge that the money was so wrongfully raised, receives it from the sheriff, 
he is guilty of the éort, equally with the sheriff. 

But where the real owner of the property is present at the sale and does not 
object, but acquiesces in it, he cannot support an action of tor! against either 
the sheriff or the plaintiff in the execution, who receives the amount raised 
by the sale. 


Appeal from the Superior Court of Law of Rowan Coun- 
ty, at the Spring Term, 1845, his Honor Judge Baitey 
presiding. 

This was an action of trover, brought to recover the value 
of a negro woman, sold by the sheriff of Rowan county by 
virtue of executions issuing in favor of the present defend- 
ants against the executors of one Hileck. It was in proof, 
that various judgments had been obtained against the execu- 
tors of Hileck by the defendantsand other creditors—that ex- 
ecutions were issued thereupon and placed in the hands of the 
sheriff by the clerk of the court, without any special instruc- 
tions from the plaintiffs in those executions—that the execu- 
tions were levied upon the negro in controversy, together with 
other negroes—that the property levied upon was sold, and 
the money arising from the sale paid to the defendants by the 
sheriff in satisfaction of their executions. The negro in con- 
troversy had been ‘the property of the said Hileck, and was in 
his possession athis death. A short time after his death, his 
family entered into an arrangement, by which they agreed to 
divide the property among them, and each to pay a certain 
proportion of the debts of the estate. The widow of Hileck 
was a party to this arrangement, and the negro in question 
fell to her share, and she contracted to pay one-sixth part of 
the debts, which were then supposed to amount to about eigh- 
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June, 1845 teen hundred dollars. In pursuance of this agreement, a bill 


of sale was executed to the widow by all the children, and al- 

so by the executor of Hileck. The widow afterwards inter- 
married with the plaintiff’s testator, who took the negro into 
his possession, and had het in possession at the time of the 
levy. It was further in evidence, that the estate of Hileck 

was much more indebted than had been supposed at the time 

of the family arrangement referred to, and was in fact insol- 

vent. It was also in proof, that on the day of sale, the negro 

was brought to the place of sale by the plaintiff’s testator, that 
he was present and made no objection to the sale, and that he 
endeavored to borrow money, as he declared, with a view to 

purchase her. A witness also proved, that he believed the 

defendants were present at the sale, but he was not certain— 
that they received the money for their debt, knowing that it 
was raised by the sale of the negro in question—that the sale 
by the children and executor to the wife of the plaintiff's tes- 
tator, was before the commencement of the suits against the 
executors of Hileck. In the action against the executors of 
Hileck, in favor of the defendants, there was an admission of 
assets. 

The defendant’s counsel moved the court to nonsuit the 
plaintiffs, on the ground that there was no evidence, on which 
the defendants could be charged in this form of action, and, 
secondly, that as the plaintiff’s testator brought the negro to 
the sheriff on the day of sale, was present when she was sold, 
and made no objection, they were estopped from setting up 
any title. The court charged the jury, that there was evi- 
dence, from which they had a right to infer a conversion, and 
that there was no estoppel. The jury found a verdict for the 
plaintiffs, and from the judgment rendered thereon, the de- 
fendants appealed. 


Boyden for the plaintiffs. 
Alezander and Osborne for the defendants. 


Dantet, J. In this case it is admitted that the sale of the 
slave in controversy, by the executors of Hileck to the widow 
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was bona fide. When she afterwards married Lentz, the June, 1645. 


slave, by force of law, became his property. The judgments, 
which the present defendants and others obtained against Hi- 
leck’s executors, were all taken de bonis testatoris. The 
Sheriff, therefore, had no right, under the executions issued 
on the said judgments, to levy them on the slave of Lentz.— 
And as he did, and afterwards sold the slave under the exe- 
cutions, he was guilty of a ¢ort and conversion, if he had no 
licence from the owner of the slave todo the act. And, if the 
present defendants received the money, with a knowledge that 
it was so wrongfully raised out of the property of Lentz for 
their benefit, it was evidence of their assent to the ¢ort of the 
officer, and would make them also guilty of the tort by rela- 
tion. Sewell on Sheriffs, 248, 1 Mauh. & Sel. 583, 599, Stra. 
996. Brown on actions at!aw,110,113. And on this ground 
we suppose the judge considered the case to rest. But the 
evidence furthermore shewed, that, afier the levy, Lentz con- 
tinned in possession of the slave ; and, on the day of sale, he 
brought her to the place of sale, and was present and made 
no objection to the sale ; and that he, furthermore, then en- 
deavored to borrow money, as he declared, with a view to pur- 
chase the slave himself. It seems to us that the bare levy by 
the Sheriff, and then leaving the slave in the possession of the 
owner did not amount to a tortious conversion. And, as the 
subsequent sale of the slave was made by the consent of the 
owner and in his presence, that act was not such aconversion, 
as to enable the owner to maintain an action of trover against 
the Sheriff; and much less against the present defendants for 
receiving the purchase money, although they knew that the 
money was the price of the said negro. ‘This is not upon the 
ground of his presence being an estoppel, but that his conduct 
amounted to an assent to the Sheriff's acts. [t is probable: 
when the testator’s debts were found to be so mueh larger 
than was expected, and so the purchase by the widow turned 
out to be a hard bargain, her second husband was willing to 
give up the negro to be sold under the execution. At all 
events he gave the Sheriff every reason so to think ; and, after 
74 
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Jane, 1845 concurring in the sale as he did, he cannot treat it as a wrong- 


estima 


ful conversion. The judge refused to nonsuit the plaintiffs or 
to charge in favor of the defendants on this evidence. We 
think the judgment must be reversed and a new trial granted. 


Per Curiam, Judgment reversed and a 
venire de novo awarded. 


JOHN ARRINGTON vs. CHARLES J. GEE & AL. 


The rule, as to interest payable on debts, is regulated by the law of the country 
in which the contract is made, the law presuming that the contract is to be 
executed there, unless the parties stipulate otherwise. 

And this stipulation, to take the case eut of the general rule, must appear on 
the face of the contract. 

A contract, payable generally, naming no place of payment, is to be taken 
to be payable at the place of contracting the debt, and not where the domi- 
cil of the creditor may be. 

A bond, taken simply to secure the performance of a contract, wherever it 
may be executed, must bear the same interest as the original contract, un- 
less it be otherwise expressed on the face of the bond. 

When A.., a citizen of North Carolina, took a number of slaves to Alabama, 
and there sold them to B. a citizen of Alabama, who was to give him a 
boad with sureties for the price of the slaves, and this bond was executed 
by B. at Mobile, (Alabama) where it bore date, and afterwards brought to 
North Carolina and here executed by two sureties, citizens of North Caro- 
lina, the bond not expressing any place of payment: Held, that the sureties, 
as well as the principal, were bound for the payment ef interest according 
to the Jaws of Alabama. 

The case of McQueen v. Burns, 1 Hawks 476, cited and approved. 


Appeal from the Superior Court of Law of Nash Coun- 
ty at the Spring Term, 1845, his Honor Judge Dicx pre- 
siding. 
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This was an action of debt upon a bond in the following June, 184s. 





words and figures, to wit: 
Mostte, January 6th, 1837. 
$ 12,000. Twenty-four months after date, we or either of 
us, promise to pay to Archibald H. Arrington or bearer, twelve 
thousand dollars, for value received. 
CHAS. J. GEE, Seal. 
M.H. PETWAY, Seal. 
STER. H.GEE, Seal. 


The only question was, as to the rate of interest this bond 
should bear. The following facts were agreed upon. The 
obligee, A. H. Arrington, then and now a resident of this State 
in the year took to the State of Alabama, many slaves, 
and sold them there to the first named obligor, Charles J. Gee, 
for the sum of $ 24,000, one-half of which was paid in cash, 
and for the residue of the purchase money he gave the bond, 
agreeing at the same time to give for his sureties the other two 
obligors, both of whom reside in this State, and their residences 
were well known to the obligee Arrington. The slaves were 
delivered, and the bond written and signed by Charles J. Gee 
in Alabama, and delivered to the obligee, Arrington, who 
brought it to this State, where the other obligors executed it 
as sureties of Charles J. Gee, upon the facts aforesaid being 
represented to them. ‘The rate of interest fixed and allowed 
by the law of Alabama, upon contracts after they become due, 
is 8per cent. The defendant’s counsel prayed the Court to 
instruct the jury, that, there being no place of payment desig- 
nated by the terms of the bond, it was, in law, to be paid 
where the obligee resided, and therefore bore but six per cent 
interest. The Court refused to give this instruction, but 
charged the jury, that, from the face of the bond, and the facts 
agreed, the plaintiff was entitled to interest on the bond ac- 
cording to the laws of Alabama. The jury rendered a ver- 
dict for the plaintiff allowing Alabama interest, and from the 
judgment thereon the defendants appealed. 


B. F. Moore for the plaintiff. 


Arrington 
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1. The contract was made in Alabama. Clearly, it was 
as to the whole subject matter thereof and as to the principal. 

The signing of the sureties is but a part of the contract, 
and, when completed, refers back to the time and place of con- 
tract. Story’s Confl. Laws, 279 & 286. 

If this be not so, then there are two contracts by the same 
instrument and deducible from one and the same Janguage.— 
And if this be not so, something still more absurd, to wit, the 
governing the contract of the principal debtor by that of the 
surety, when the latter bas undertaken expressly to secure the 
contract of the former. 

Inconvenience of any other rule, as where several sureties 
reside in different States having different rates of interest, and 
different customs affecting contracts. If the interest here was 
10 per cent, would the sureties be bound for that interest, and 
the principal for 8 per cent. 

2. If the contract was made in Alabama, it is governed al- 
together by the laws of Alabama, unless performance is to be 
elsewhere. Story’s Confl. of Laws, 240, 263, 271. 

In all cases where the language is not directly expressive of 
the actual intention of the parties, but is to be tacitly inferred. 
Note dated in Dublin and sued in England, and payable in 
pounds, is payable in Irish pounds. Story’s Confl. of Laws, 
272. 

If two contract in another country, the ler loci governs, 
unless there be a clear intention to the contrary. Story’s 
Conil. of Laws, 273. 

Contract between foreigner and natives, in the country of the 
latter, is governed by the laws of the natives. Story’s Confl. of 
Laws, 274, 276, 278, 279. 

3. If performance is to be elsewhere, the contract is to be 
governed by the laws of the place of performance. But per- 
formance is to be made at the place of contract, where no 
other place is expressly stipulated, or where the contract is 
payable any where. Story’s Confl. of Laws, 282 and note 3, 
283, 272, 317 and note 3. 2 Hay. 5. 

4. Forbearance of money due is like a loan of money, 
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and such advances, where no place is designated, are reim- June, 1845 





bursable at the place of advance. Story’s Confl. of Laws, Arrington 


284, 287. Winthrop v. Carleton, 12 Mass. Rep. 4. 

5. When foreign security is taken, it does not alter the lo- 
cality of the contract, with regard to interest. Story’s Confl. 
of Laws, 287, 288, 289, 290, 291 and note, and note to p. 243, 
293, 293c and note. 2 Foublaque Eq. 659, note at bottom 
of page. OC. Cond. Rep. Supreme Court, p. 146. De Wolf 
v. Johnson, same case, 10 Wheat. 383. 

6. When there is no express contract for interest, and it is 
implied, it is payable when the principal is, and governed by 
the law of place of performance. Story’s Confl. of Laws, 
295, 296, which before is shewn to be the place of contract. 


Badger, Whitaker §& Busbee for the defendants. 


Rurrtn, C.J. The Court is of opinion, that there was no 
error in refusing the instructions prayed by the defendant’s 
counsel, or in those which his Honor gave to the jury. The 
contract of sale, from which the bond sued on had its origin, 
was made and completed in Alabama; and the money, which 
the purchaser engaged to pay to the seller, would, if not paid 
when due, thereafter bear interest at the rate of 8 per cent; 
it not being stipulated by the parties, that the payment should 
be in any other place. For it is an undoubted principle of 
law, that, not only the validity of a contract depends on the 
lez loci contractus, but its effects, including the right of the 
creditor to interest and its amount, depend also on it. The 
only question in this case, then, is, which is the locus contract- 
us, so as to apply to this transaction the above mentioned 
principle. We think clearly, that it is Alabama. Beyond 
question that is true of the original contract, namely, that of 
the purchase, sale and delivery of the negroes. And “ the 
rate of interest which the debtor should pay is @ part of that 
contract,” so that taking a new security here, expressing that 
the rate of interest should be at 8 per cent. or including there- 
in 8 per cent. for interest accrued, (unless it be a new contract 
for further forbearance granted here,) would not be in viola- 


Gee. 
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June, 1845 tion of our law, but would be valid. McQueen v. Burns, 
Arring on | Hawks 476. Such is even the case, when a loan is made 


Gee. 


in one country, and a subsequent collateral security is taken 
on Real Estate in another. De Wolf v. Johnson, 10 Wheat. 
367. Much more must that be true, when the security taken 
in a foreign place is merely personal. For the original con- 
tract obliged the debtor to pay a particular rate of interest, and 
the new security is merely the’means of more readily jenfore- 
ing the performance of that obligation. If then, Charles J, 
Gee, the principal debtor, had executed his note for this debt 
in this State,{that would not have altered’ the rate of interest, 
provided the note should become payable, when the debt would 
fall due according to the original contract, and did not desig- 
nate some other place of payment}: in other words, if the note 
was but a security merely for the pre-existing debt, and in no 
respect changed its character. 

But, in truth, this security by bond, was given by him, in 
Alabama, as well as the debt originally contracted there; and 
the bond is dated at Mobile and specifies no other place of per- 
formance. Now, although it be true, that the rule of the lez loci 
contractus, before stated, is subject to the modification, that it 
must yield to the lex loci in quo solveret’; yet that is so only 
in those cases in which it appears from the contract, that the 
performance is to be at some other place. For, when a con- 
tract states that the parties had in view the law of another 
country, when they made it, then it is but right to say, that 
the contract should be governed by the law the parties thus 
appear to have intended, rather than by that of the loci con- 
tractus. Thus, notes, made and dated.in Dublin for £ 100 
mean Irish and not English currency, unless they be payable 
on the face in England ; in which latter case, the money would 
be English. Kearney v. King, 2 Barn. & Ald. 301.— 
Sprowle v. Legge, 1 Boon & Cres. 16. Dow v. Lippman, 
5 Clark & Fin. 1. For debts have no'si¢us and are payable 
every where, including the locus contructus ; and, therefore, 
the law of that place shall govern, since it does not appear 
{rom the contract, that the parties contemplated the law of 
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any other place. ‘There cannot be any other rule, but that of June, 1845 


the place of the origin of the debt, unless it be that where the 
creditor may be found ; since the debtor must find the credit- 
or for the purpose of making payment. But, manifest)y, this 
last can never be adopted, because 1t would vary with every 
change of domicil or residence of the creditor. Then, as was 
observed by Lord Brovenam in Dow v. Lippman, acontract, 
payable generally, naming no place of payment, is to be taken 
to be payable at the place of contracting the debt, asif it was ex- 
pressed to be there payable. Being payable every where, the 
rate of interest must be determined by the law of the origin, 
since there is nothing else to give a rule. 

‘That being so, certainly Charles J. Gee is bound for Alaba- 
ma interest. As to him, the contract is to to be construed as 
if it said upon its face, this debt shall bear 8 per cent. interest, 
if not paid when due, the contract being made in Alabama, 
and the money to be paid there. If he was sued on it in Ala- 
bama or here, there could be no hesitation in giving that rate 
of interest against him. Does it not follow, that the other par- 
ties to the bond are liable for the same sum? We are to sup- 
pose that, as to Charles J. Gee, the bond expressed that it was 
payable at Mobile. When the others executed it, can it be 
also supposed, that they insisted, that, as to them, the bond 
should be payable in North Carolina? Certainly not; for to 
say nothing more, it cannot be presumed, that the same debt 
is payable at two different places, unless it be so expressed.— 
It is said, indeed, that, as in our law the contract is several; it 
is the same thing, as if these parties had given distinct notes 
in this State for the debt. But it is to be recollected, that the 
bond is also joint ; and therefore, that, all three of the obligors 
obliged themselves jointly to do the same thing, that is to say, 
to pay a certain sum of money; and the only question is, 
whether we are to understand them as contraeting to pay that 
sum at one and the same place. For, if we are so to under- 
stand, there can be no doubt from what has been already said, 
that place is Mobile ; and then, according to the rule, that the 
interest is to be regulated by the law of the place of perform- 
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have been nothing unlawful in taking a bond in this State for 
that interest, as we have before seen, as it would be merely a 
supplemental security for a previous lawful contract. Now, 
it is impossible to suppose these defendants could have con- 
templated the payment being made here by them, and not at 
Mobile by the principal. The very statement of the case is, 
that they executed the bond, as the sureties of Charles J. Gee ; 
and in the nature of things, therefore, they expected to be 
only secondarily liable, and they were to be liable for what 
the principal had bound himself. If that were not so, it would 
lead to endless confusion. For, suppose a principal in Ala- 
bama and three sureties, one living and executing the bond 
in Louisiana, one in North Carolina, and one in New York, 
would there be four distinct contracts, as to the rate of inter- 
est? It would be absurd to hold so. In reality, the contract 
of the sureties, in reference to the question under considera- 
tion, is one of guaranty of the performance of his contract by 
their principal ; and therefore each surety, no matter where 
he lives, must be liable for precisely the same sum, which is 
that for which the principal is liable. Neither more nor less. 
From what has been said, it follows, that his Honor was 
right in deciding the question, as a matter of law, and not 
leaving it to the jury, as a question of intention of the parties, 
as to the rate of interest ; for the rate depended upon the ques- 
tion, what law governed the case, and that was a question for 
the Court and not the jury. The intention of the parties can 
never be material in cases of this sort, except where contracts 
are made in one country, and securities there taken mala fide, 
and expressed to be performed in another, with the purpose of 
évading the lex loci contractus ; as if parties, in fraud of the 
law and to cloak usury, upon a loan in this State take, as a 
security, a bill of exchange on another State in the expecta- 
tion that it will be protested, so as to accumulate interest un- 
der the name of damages, or under the pretence of a differ- 
ence in exchange ; then the jury must find the intention in 
order to apply the Jaw to that shift and device. But here the 
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the legal rate of interest on this contract ; which, of course, 
was for the court. 


Per CurraM, Judgment affirined. 





JAMES BUCHANAN AND WIFE «s. EZEKIEL H. PARKER. 


A mother, who had money belonging to her children, advanced the money te 


the defendant, for the purpose of his purchasing negroes in North Carolina 
and delivering them to her in Georgia, where she resided—Held, that she 
could maintain this action forthe money so advanced, in her own nameé, 
the defendant never having bought the negroes, and not having been advised 
that a part of the money belonged to her children. 

Held, secondly, that, though the plaintiff admitted he had received a part of 
the money by an attachment in Georgia, the defendant could not say the 
contract was merged in a judgment, unless he produced the record of the 
attachment in Georgia. 

Held, thirdly, that in such a easé as this, the statute of limitations did not ap- 
ply until after a demand by the plaiatiffs on the defendant. 

If the act of 1815 will not bar, by the lapse three vears, where the de- 
fendant is an agent, neither will the act of 1826, because there must be a 
cause of action subsisting, before the time under either statute can com- 
mence running. 


Appeal from the Superior Court of Law of Columbus coun- 
ty, at the Spring Term, 1645, his Honor Judge Pearson pre- 
siding. 

This was an action of assumpsit, for money had and re- 
ceived to the use of the plaintiffs. Pleas: “Non assumpsif, 
and the statute of limitations.” The case appeared to be this: 
In the year 1832, the plaintiff, Unicia, then the widow of one 
McCullough, and a resident of the State of Georgia, placed in 
the hands of the defendant $700, that he might purchase for 
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June, 1845 her two negro boys in North Carolina, where he was then go- 
Buchanan ‘9g; and bring them out to her in Georgia. She told him, 


v 
Parker. 


that, if the said sum of money should not be enough, she 
would thank him to make up the balance, and she would re- 
pay him when he got back, to which he assented. The de- 
fendant came to North Carolina and never returned to Geor- 
gia. Mrs. McCullough married Buchanan in the year 1835. 
A demand was made on the defendant for $536, in the Spring 
of the year, 1843; and this action was brought on the 2nd of 
September, 1843. When the plaintiff, Buchanan, demanded 
the said sum of money, he admitted that he had received the 
residue of the $700, out of the effects of the defendant, by an 
attachment in Georgia. He said that the money belonged to 
his wife’s two children, by a former husband, and that she 
had been obliged to account with them for it. 

It was insisted by the defendant, on the trial, 1st. That the 
action should have been brought in the names of the two 
children ; 2ndly. That as the plaintiff admitted he had receiv- 
ed a part of the claim, under an attachment in Georgia, the 
jury should infer that the whole simple contract debt was 
merged in the judgment on that attachment; 3dly. That the 
acts of limitation of 1815 and 1826, barred the plaintiff’s 
claim. Under the charge of the judge, the jury found for 
the plaintiffs, and the defendant appealed. 


Warren Winslow for the plaintiffs. 

Strange for the defendant : 

On the question of the statute of limitations, it seems to me 
that the case of Baines v. Williams, 3 Ired. 481, is in point ; 
but if not, then on principle. 

1. The cause of action was complete against the defend- 
ant upon the plaintiffs’ own shewing, within a reasonable time 
after the contract was entered into. Comyn’s Dig. Title 
Condition, G. 5. Coke upon Little 208, b. Could the plain- 
tiff have been nonsuited, if, after having waited a reasonable 
time, she had sued the defendant for a breach of his contract? 
Certainly not. The case of Battley v. Falkner, 3 Barn. & 
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Ald. 288, was for the delivery of wheat, and the only thing June, 1645. 


that distinguishes that case from this is, that there was in fact pos anan 


a delivery of wheat, different from the contract. In Godin 
v. Faris, 2 H. B. 14, an action was brought for trespass, but 
the statute in the particular case was three months; and to 
get rid of it, it was contended that each new detention was a 
trespass ; the court however held that the statute barred. In 
Brown v. Howard, 2 Brod. & Bing. 73, which was an action 
for laying out money fraudulently, it was held the statute 
barred, notwithstanding the fraud ; and Ricnarpson says the 
statute bars, because the gist of the action is a promise. In 
Shult v. McCarth, 3 Barn. & Ald. 626, for negligently search- 
ing, as an attorney in the Bank of England, for evidences of 
property by which a plaintiff had sustained loss, the statute 
was held to bar from the time of the negligence, and not of 
the injury or its discovery. 'To the same effect is the case of 
Whitehead v. Howard, 2 Brod. & Bing. 372. In Wallis v. 
Earl of Thanet, 2 Ad. & Ellis, N. P. 757, the counsel for 
the defendant, arguendo, refers to the case of Holt v. Hadley, 
2 Adol. & Ellis, 758, as establishing the position, that even 
where a request is necessary to give a cause of action, that 
demand must be made in a reasonable time. The case of 
Raphael v. Peckford and another, 5 Manning & Granger, 
551, was against a common carrier for not delivering goods 
in a reasonable time, and shews that in every contract in 
which the time is not fixed, the law implies reasonable time. 

2. But in this case, no request is necessary. A request is 
only necessary to give the plaintiff a cause of action. The 
books it must be confessed are very meagre upon the subject 
of request, but surely a man is not entitled to be requested to 
do that which he has undertaken to do generally, without 
stipulating for a request, and where the thing is not collateral. 
Vide Stephens’ N. P. 381. 

3. Can the plaintiff shift his cause of action so as to disre- 
gard the special contract, and go for money had and received ? 
Case v. Roberts, 1 Holts N. P. R. 500, decides that an action 
will not lie for money had and received where money is placed 


v. 
Parker. 
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June, 1845.in the hands of another for a specific purpose, unless it be 
Bu chanan shewn that the trust is closed and that a balance remains in 


Parker, 


the hands of the trustee. T'o shew that the plaintiff can not, 
by changing his form of action, avoid difficulties which stand 
in his way in a contract, which after all is a gravaman of his 
action, the case of Weallv. King and King, 12 East. 452. In 
Power v. Wells, 2 Car. 818, it is held that an action for money 
had and received will not lie where property warranted to be 
sound is unsound and returned, but the action must be on the 
contract. Of the same purport is the case of Weston v. 
Downes, Dougl. 24. The case of Hunt v. Silk, 5 East. 449, 
decides that one party can not rescind a contract for the de- 
fault of another, and bring money had and received, unless 
both parties can be put in statu quo. Towers v. Barnett, 
1 T. R. 136, decides that money had and received will lie 
where, by the terms of the contract, it is in the plaintiff’s pow- 
er to put an end to it, or the defendant assents to its being put an 
end to ; but where the contract continues open, the plaintiff can 
only recover for a breach of it, and must declare on it. And 
in Payne v. Whale, 7 East. 274, even where there was a sub- 
sequent express promise to pay, if the horse was unsound, it 
was held the action for money had and received would not 
lie, but it must be brought on the special contract. And in Hall 
v. Haughtman, 2 East. 145, where a seaman had entered in- 
to a special contract to go upon a voyage, though wrongfully 
dismissed by the Captain, he can not bring indebitatus assumpsit 
for his wages, but must sue on the contract, or sue the Captain . 
for his tortious act. Cooke v. Manstond, 1 New Rep. (4 Bos. 
& Pul.) 251, decides that wherever there is an open special con- 
tract it must be sued upon. In Fitt v. Capanett, 4 Marin & 
Granger 43 Eng. C, L. R. 898, establishes the doctrine of 
the foregoing cases, and itis worthy of remark that at this 
very late day, Mauve J., expresses a doubt whether, even if the 
defendant were shewn to be in the wrong, the action for 
money had and received would lie. 

4. But in repudiating the special contract and resorting to 
the action for money had and received. When was the money 
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had and received to the plaintiff’s use? Why, in point ofJune, 1845 





fact, clearly, when the money was actually received. Andin > jooan 


point of law, at the same time, vide Com. on Con. 82, and the 
cases there cited. It is there said, “Plaintiff may either af- 
firm the contract and bring his action for its breach, or disaf- 
firm it and bring his action for money had and received.” If 
the contract is disaffirmed, as it seems it must be to bring this 
action, then the action must be predicated upon the money’s 
having been originally received to the plaintiff’s use. 


Dante, J. First, the charge of his Honor, as to the capa- 
city of the mother to bring the action, we think was right.— 
The defendant was the agent of the mother, and he received 
the money from her, as her money, to purchase slaves for her 
benefit. It does not appear, that the defendant, at the time he 
received the money, had any notice that the two children had 
any interest in it. It had no ear-mark, and, therefore, he could 
not be held liable for it. 

Secondly ; the defendant insisted, that the jury should have 
inferred, as Buchanan admitted he received a part of the debt, 
under an attachment in Georgia, that he had in fact and law 
received the whole. The judge told the jury, that there was 
no evidence, from which they could make any such inference ; 
and that the plaintiffs were entitled to a verdict for the balance 
not received. This, we think, was right. The defendant did 
not produce any record of a judgment in an attachment suit 
in Georgia, to shew that the simple contract between the par- 
ties had been merged in the judgment. 

Thirdly ; the defendant relied on the acts of limitation.— 
The Court charged, thal, although the plaintiffs might, after 
a reasonable time, have brought an action of assumpsit against 
the defendant for a breach of a special undertaking on his 
part to purchase the said two negro boys, that did not prevent 
them from considering the defendant as their agent, up to the 
demand of the money, which took place within less than three 
years before the bringing of this action; that, until the de- 
mand, the act of limitations did not commence running, as the 
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Buchanan 


v 
Parker. 


of the principal ; and that the cause of action was not com- 
plete, until a demand. All the judge said seems tous to be 
correct. Ifthe defendant had purchased the two negro boys 
for the plaintiffs, as he promised, they would not have been 
considered his negroes ; they must in law have been held by 
him, as the bailee of the plaintiffs, and, therefore, the act of 
limitations would not have run against the plaintifis. So, we 
think, that the money, with which he was to purchase the 
slaves, being placed in his hands as an agent by way of trust, 
remained in the same way, unaffected by the statute of limi- 
tations until the demand, or the bringing of the attachment in 
Georgia, if any was ever brought there, which doth not appear 
in the cause by any proper evidence. If the act of 1715 does 
not bar, by the lapse of three years, where the defendant is an 
agent, neither will the act of 1826; because there must be a 
cause of action existing before the time, when either of the 
said acts-can commence running. And before the demand by 
parol in North Carolina, or by suit in Georgia, there was no 
cause of action existing in this case. 

We are of opinion that the judgment for the plaintiffs was 
proper and must be affirmed. 


Pen Curran, Judgment affirmed. 
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THE STATE ts. AUGUSTA A. EVANS. 


It an indictment sufficiently charge any offence, though not the one intended, June, 1845. 


it cannot be quashed. 
A woman cannot be indicted for keeping a bawdy house, merely because she 
is unchaste, lives by herself, and habitually admits one or many ‘oan illicit 
cohabitation with her, 
The offence of keeping a bawdy house consists in keeping a house or room, 
and therewith accommodating and entertaining lewd people to rerpetrate 
acts of unchastity; meaning acts between the persons thus entertained. 


Appeal from the Superior Court of Law of Rowan County, 
at the Spring Term 1845, his Honor Judge Battey, presid- 
ing. 

The defendant was tried upon an indictment, which the 
Solicitor alleged to be an indictment for keeping a bawdy 
house, and which was in the following words, to wit : 


* North Carolina, Superior Court of Law, 
Rowan County. } "~~ Fall Term, 1844. 


‘The jurors for the State upen their oath present, that Augus” 
ta Ann Evans, late of the said county, spinster, on the 10th 
day of August, 1843, and thence continually to the time of 
the finding of this bill, and before, in the said county of Row- 
an, with force and arms, unlawfully did keep and maintain a 
certain ill-governed and disorderly house, and in the said 
house then, and on the said other days there, did procure and 
cause and permit persons of lewd conversation and demeanor 
to frequent and come together, and then and on the said other 
days, there to remain drinking, whoring, cursing, swearing 
and misbehaving themselves, to the great damage and com- 
mon nuisance of all the good citizens of the said State there 
inhabiting and living and passing, to the evil example of all 
others in the like case offending, and against the peace and 
dignity of the State.” 

The counsel for the defendant moved to quash the indict- 
ment, upon the grdund that there was no averment in the bill, 
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June, 1845 that the persons therein referred to were both men and wo- 





State 
v 


Evans. 


men. The Solicitor for the State contended, that this was 
implied by the word “persons” taken in connection with the 
other averments. The judge refused the motion. It appear- 
ed in evidence, that the defendant occupied an upper cham- 
ber in the east end of a house in the town of Salisbury, that 
there was a broad passage extending through the house above 
and below stairs, dividing the hotise into two parts, and that 
the entrance into the house from the street was by a door 
leading into the lower passage. A witness named Taylor 
testified, that he occupied the west end of the house in ques- 
tion with his family, renting it from the owner who was not 
the defendant ; that on several occasions he had known per- 
sons to pass up the stairs and go into the defendant's cham- 
ber, and afterwards to come out and leave the house; that 
generally this was before 9 o’clock, although sometimes they 
did not leave till a late hour of the night ; that in most of the 
instances he observed that it was the same person, though up- 
on some occasions he had known other men to visit the cham- 
ber occupied by the defendant ; that he knew nothing further 
of any improper conduct on the part of the defendant, or any 
other person in her room; that there was no noise or disturb- 
ance of any kind. Another witness, Long, testified that he 
lived near the defendant on the opposite side of the street ; 
that her husband had left her and gone to reside in South 
Carolina, nearly twelve months before the filing of this bill ; 
that the defendant’s husband had visited her once or twice 
within that time to his knowledge, and might have been there 
oftener without his knowledge; that the witness had never 
visited the defendant, and knew nothing in relation to her 
conduct; that at one time he heard a noise in front of the 
house, in which the defendant lived, which appeared to him 
to arise from an altercation between some persons in the street, 
and a Mr. Beard, who lived in the west end of the house, and 
who, at the time referred to, was standing at the front door re- 
fusing their admittance ; that upon that occasion, he neither, 
heard nor saw any thing of the defendant. A witness, Over- 
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man, testified, that he lived opposite to the house in question ; June, 1845- 
that he knew of no noise or disturbance of any kind, either o.. 


in or about the house; that, upon one occasior., on a public 
day, he saw some bad women standing at the upper front 
window in the passage between the two parts of the house, 
but that he neither heard nor saw the defendant upon that oc- 
casion. Another witness, Gheen, testified, that, for some time 
previous to February, 1844, he occupied the chamber adja- 


cent to that of the defendant, and on the same side of the pas- 
sage ; that he had known several! persons to visitthe chamber’ 
of the defendant, upon different occasions, in the night time ; 


and that, upon some occasions, two or three had come togeth- 
er; thai this was generally in the early part of the night ; that 
he never knew any woman to be in the defendant’s room; 
that he had never heard any noise or disturbance of any kind 
in or about the defendant’s room; but that sometimes persons 
had called at his door, mistaking it for that of the defendant, 
and to that extent he had been annoyed. Another witness 
was examined, who swore that he had visited the defendant 


at her room, but that he witnessed no improper behavior on. 


the part of the defendant, or in her room. 

The testimony being here closed on the part of the State, 
the counsel for the defendant moved his Honor to instruct the 
jury, that, although the testimony were all true, no case had 


been made out against the defendant. His Honor refused the 


instruction. The defendant’s counsel contended, that there 
was no evidence of the ownership or direction of the room 
being in the defendant ; that, though the jury might believe 
that the defendant indulged in occasional or even frequent 
acts of adultery, yet, if this were done quietly and privately, 
she would not therefore be guilty of keeping a bawdy house, 
and moved for iustructions to this effect. His Honor refused 
the instructions as prayed for, but directed the jury, that, while 
one or two acts of adulterous intercourse would not render 
the defendant liable, yet if this had become habitual and eom- 
mon, extending to any and every person, who might choose 
to visit her, she would be guilty of the offence charged. The 
76 
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Jzne, 1845 defendant’s counsel submitted that there was no evidence, up- 


State 
Vv 


Evans. 


~ on which the jury could so find. His Honor refused to give 
this instruction, but on the contrary instructed the jury, that 
there was evidence, of the weight of which they were to 
jadge, The jury returned a verdict of guilty. The defend- 
ant’s counsel then moved in arrest of judgment, on the ground, 
that there was no allegation in the bill that the offence was 
committed in any house. The court sustained the motion, 
and the Solicitor for the State appealed to the Supreme Court. 


Attorney General for the State. 
Clarke for the defendant. 


Rurrtn, C. J. The motion to quash the indictment was, 
in the opinion of this court, properly refused. For, althongh 
it may not sufficiently charge the keeping of a bawdy house, 
yet it is good, at least, as an indictment for keeping a disorder- 
ly house ; and, if it sufficiently charge any offence, it cannot 
be quashed ; as an indictment for a disorderly house, it substan- 
tially agrees with the precedents. Cro, Cir. Com. 302, 2 Chit- 
ty’s Crim. Law, 40. The language of the indictment is, that 
the defendant “ did keep and maintain a certain ill-governed 
and disorderly house, and in said house did procure and _per- 
mit persons of lewd conversation and demeanor to frequent 
and come together and there to remain, drinking, whoring, 
cursing, swearing and misbehaving. Now, although the aver- 
ment as to whoring may be inapt, because the indictment does 
not state, that the parties, of whom the whoring is predicated, 
were of both sexes, yet that cannot impair the force of the 
other averments, that the defendant procured and permitted 
divers persons, thongh of but one sex, of lewed conversation 
to freqnent and ‘remain in her ill-governed and disorderly 
house, drinking, cursing, swearing and misbehaving, ad com- 
mune nocumenium. Rex v. Higginson, 2 Bur. 1232.— 
Hence the indictment ought not to have been quashed; and 
the case was properly put to the jury, on the proof that might 
be offered of the offence thus charged. 

But, as an indictment for a bawdy house, properly speaking 
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-—and in that light alone it seems to have been regarded in June, 1848. 


the Superior Court—it is, we think, defective. A bawdy house 
is defined to be, a house of ill fame, kept for the resort and 
convenience of lewd people of both sexes. The residence of 
an unchaste woman—a single prostitute—does not become a 
bawdy house, because she may habitually admit one or many 
men to an illicit cohabitation with her. The common law 
did not undertake the correction of morals in such cases, but 
left the parties to spiritual supervision and penances. No 
doubt, however, in such cases our Act of 1805, Rev. St. ch. 
34, sec. 46, would be applicable, if the criminal conversation 
was such as to amount to cohabitation. Buta bawdy house 
was of criminal cognizance at common-law upon different 
principles; which were, that the public peace was endangered 
by drawing together crowds of dissolute, debauched and quar- 
relsome persons, and, also, that the morals of the people were 
corrupted by the open profession of lewdness. 1 Hawk. P. 
C.ch. 74, A bawdy house is not the habitation of one lewd 
woman, but the common habitation of prostitutes—a_ brothel. 
That such is the just notion of this offence is very clear from 
Pierson’s case 1 Salk. 382, 2 Lord Ray 1197. It was, there 
held, that an indictment will not lie for being a bawd and un- 
lawfully procuring evil disposed men and women to meet and 
commit whoredom and fornication ; for it is but a solicitation 
of chastity ; and, like a want of chastity in any individual, 
was a spiritual offence; and the indictment should have been 
for keeping a common bawdy house, which is there deseribed, 
as an offence committed by one, who has a house or a room, 
and therewith accommodates and entertains lewd people',to 
perpetrate acts of uncleanness—plainly meaning, acts, be 
tween the persons thus entertained. Hence in the precedent 
given by Mr. Chitty, 2 Crim. Law 40, which-he says:is that, in 
common use, the house is laid to be “a common bawdy house ;” 
and it is averred that “in the said house for lucre and gain, 
divers evil disposed persons, as well men as women, and 
whores, there unlawfully and wickedly did receive and enter- 
tain, and in which said house the said evil disposed persons 
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June, 1845 and whores by the consent and procurement of the said &c. 





on &c., then did commit whoredom and fornication, whereby 
divers unlawful assemblies, riots, affrays &c., and dreadful fil- 
thy and lewd offences were committed, to the common nuis- 
ance &c.” It is true, that in the form found, for instance, in 
Archibald’s Crim. Pk. 481, the house is not, as in Chitty, de- 
seribed as “a bawdy house” “eo nomine” ; yet all the con- 
stituents of the offence in other respects are specially averred, 
according to the definition of the offence already given and 
Chitty’s precedent. 

The foregoing observations have been made, for the sake of 
a clearer understanding of the points, on which the case turn- 
ed, on the trial before the jury. 1t was not pretended that the 
defendant’s house was disorderly, as a tippling or common 
gaming house, or from noisy and riotous assemblies, or other- 
wise than as a place, in which the defendant received men in- 
to her own bed. In fact every witness disproves any noise — 
or disturbance in the defendant’s room. It is not, therefore, 
what is called a disorderly house, according to this evidence. 
Neither was it charged in the indictment, nor proved upon 
the trial, to be a bawdy house, in the legal sense of that term. 
No female of any character, chaste or lewd, had been admit- 
ted into her room, as far as appears. Some women of ill-fame 
had been seen, upon a public occasion, at the window of a pas- 
sage, common to a!l the lodgers ; but not invited nor enter- 
tained by the defendant. Indeed, his Honor distinctly put the 
defendant's guilt, as the keeper of a bawdy house, upon her 
own personal prostitution, provided only that it was common 
and habitual with her ; in which there was error, as we think. 
That is sufficient for the defendant on this occasion. We 
must own, though, for any thing that we can discover in the tes- 
timony, there was no evidence of persona] impurity in the de- 
fendant herself. ‘There is not a word said in disparagement 
of the reputation for chastity of the defendant, nor derogatory 
to the morals of her visitors, whose ages, stations in life, con- 
dition in respect to being or not being married, or the like, do 
not appear. All that is stated is, that this female was tempo- 
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rarily separated from her husband, and that she lived quietly June, 1845 


and retired in hired lodgings, where she was occasionally 
visited in day and of evenings, by male persons, for aught we 
know, of the best standing. In all this, we see nothing that 
is not quite consistent with innocence of life; and, therefore, 
whatever may be.the fact, we cannot but think that the jury 
should have been told, that there was no evidence of the crime 
of adultery being committed by the defendant. Atall events, 
she was not guilty of the offence of keeping a bawdy house, 
or a disorderly house ; and, therefore, the judgment must be 
reversed, and a venire de novo awarded. 

We notice, that, after the verdict and the refusal of the 
Court to set it aside, the judgment was arrested on the motion 
of the defendant, and the.case comes up on the appeal of the 
Solicitor for the State. But the objections, arising on the pro- 
ceedings at the trial, naturally present themselves first, and 
the counsel for the defendant has insisted on them primarily ; 
and as we think there was error in these proceedings, we have 
felt bound to take such a course, as will free the defendant 
from the conviction, and, therefore, the question of the suffi- 
ciency of the indictment, on the motion to arrest, does not 
present itself to us. 


Per Curiam, Venire de novo awarded. 
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JAMES L. DENNY, CASHIER, &c. vs. LUKE PALMER. 


June, 1845 When the drawer of a bill dates a note at a particular place, as for instamce 


lf 
/ 








“ Danville,” notice to him of the dishonor of the bill, direcied to him at 
that place, may be sufficient. 

But it is otherwise as to the indorsee, who does not designate in his indorse- 
ment his place of residence, either generally or specially. , 

The general rule is, that notice of the dishonor of a bill of exchange or prom- 
issory note indorsed, where the parties live in different places, must be sent 
by the next post, directed to the place of the party’s residence; but, if the 
holders of the bill or note are exempted in law, by any particular circum- 
stances, from the operation of this rule, such circumstances must be shewn 
by the holder. 

Although, at the time of the indorsement of a note, the indorsers had reason 
to believe, and did believe, that the note would not be paid by the maker, 
this circumstance does not dispense with the necessity of a due notice. 

A drawer of a bill, who has no funds in the hands of the drawee, is liable 
without notice, on the ground of fraud. 

Bat if a bill be drawn for the accommodation of the acceptor, or a note in- 
dorsed tor that of the maker, then the drawer of the bill or indorser of the 
note is entided to notice, though the acceptor or maker be insolvent, 

So, if a note is made for the accommodation of the payee, and he receives 
the money for it, he is not entitled to notice. 

So, if a maker of a note places effects in the hands of the indorser to meet 
the note, the latter is not entitled to notice. 

In every case, in which notice is dispensed with, there either must have been 
a fraud on the world in making the security, or it would be a fraud on the 
party, who, according to the form of the instrument, is lega]ly bound, before 
him, whe insists on netice, but where, in reality, and according to their ac- 
tual liabilities, as between themselves, the relation of the parties is revers- 
ed, and he, who appeared to be primarily liable, was so only secondarily, 
and the other party was the real debtor. 

When the maker of a note has secured all his property for the indemnity of 
his indorser, it is not an implication of law from that circumstance, that 
the indorser has agreed to take up the note, and therefore dispensed with the 
legal notice. 

And this is more especially the case where the creditor is, by means of a trus- 
tee, a party to the deed of indemnity, and has a right to enforce it for the 
payment of his debt, and the indorser has not the absolute control over it 
for his own interest. 

The acceptance by an indorser of an assignment to a third person, whether 
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the maker be solvent or insolvent, or the assignment be rartial or total, as Jane, 1845 


an indemnity against existing or future indorsements of notes, given in 
renewal asthe maker may require, in order to keep his paper from being 





dishonored, affords no presumption in Jaw, that the indorser is under an ob- pajmer, 


ligation to take up the notes, when the maker shall fail to offer renewals 
and pay discounts : and such an obligation is the true test of the indorser’s 
being entitled or not entitled to notice. 


Appeal from the Superior Court of Law of Rockingham 
County, at the Spring Term, 1845, his Honor Judge Cap- 
WELL, presiding. 

This was an action of assumpsit against the indorser of a 
promissory note, upon which, according to the statement of 
the presiding judge, the facts appeared to be as follows: 

In the year 1837, Rawlins and Coleman, a mercantile firm 
in Danville in Virginia, were very heavily indebted to the 
Bank of Virginia and the Farmers Bank of Virginia, at their 
offices at that place, upon bills of exchange and promissory 
- notes, drawn and made by Rawlins and Coleman, and en- 
dorsed by various persons, and discounted by the banks for 
the accommodation of Rawlins and Coleman. Being much 
embarrassed by those debts and others, toa very large amount, 
they, Rawlins and Coleman, on the 6th of May, 1837, execu- 
ted a conveyance to the Presidents of the Branch Banks for 
very large estates, real and personal, in trust to secure and 
satisfy those debts in the order therein specified. Among 
those debts were several due to the Bank of Virginia on notes 
of Rawlins and Coleman, endorsed by the defendant, Luke 
Palmer, for their accommodation. On the deed aforesaid, the 
endorsers on the several bilis and notes thereby provided for, 

including Palmer, on the 8th of May, 1837, executed an a- 
‘greement or memorandum in writing as follows: “ We, the 
endorsers, for the within named Rawlins and Coleman, do 
hereby give and declare our full assent to the provisions of the 
within deed, so far as we are concerned as endorsers aforesaid, 
and hereby fully acknowledge our several liabilities for the 
within enumerated negotiable notes, drafts, and acceptances, 
upon which we appear as endorsers. as they shall respectively 
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Jane, 1845 come to maturity, without the formality of a protest.” The 
Suny debts, as they fell due, laid over, and the principal debtors and 
v __ the trustees, as funds were realized, made payments upon the 
Palmer: several debts as prescribed in the deed; and, after applying 
their due share of such funds to the debts on notes endorsed 

by Palmer, there still remained, in the Spring of 1842, four 
such notes held by the Bank of Virginia and unpaid: That 

is to say, one for $3,500; a second for the same sum of 
$3,500 ; a third for $2,700, and a fourth for $2,000, aking 

in the whole, the sum of $11,700. The defendant, Palmer, 
being dissatisfied with the delay in disposing of the trust pro- 
perty, and with having his security in common with so many 
other persons, proposed, and it was finally agreed by the Bank, 
Rawlins and Coleman, the Trustees, and Palmer, that the 
Trustees should re-convey to Rawlins and Coleman, certain 

real estates in Danville, Richmond, and Greenbrier county, in 
Virginia, estimated as of the value of $8,180 00, that Raw- 

lins and Coleman should give new notes endorsed by Palmer, 

for the said debts, (which had been suspended about five years) 

pay off the arrears of interest, and thereafter keep active the 

new notes by paying the discount regularly every 60 days, 

and from time to time pay instalments until the debts should 

be fully paid; and that Rawlins and Coleman should convey 

the said estates and others to one William Lynn, of Danville, 

in trust to indemnify the said Palmer as endorser, und to se- 

cure the payment of the said notes, so to be given, and any 
others, that might be given in renewal of them, as hereinafter 
particularly mentioned. Accordingly the trustees in the deed 

of the 6th of May, 1837, re-conveyed to Rawlins and Cole- 

man the said several parcels of lands and town lots and houses 

by three deeds, bearing date the 9th of April, 1842. And by 
indenture bearing date the 12th day of April, 1842, made by 

and between Rawlins and Coleman, of the one part, said Wil- 

liam Lynn of the second part, and Luke Palmer of the third 

part, reciting the said four notes, then renewed, and that they 
were to be renewed as they should fall due from time to time, 

and that Rawlins and Coleman were desirous to save Palmer 
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harmless, on account of his liability as endorser upon the said June, 1845. 
notes or any that should be given in renewal from time to 
time for the said debts, they, Ravzlins and Coleman, conveyed 
to Lynn the said estates, namely, a house and lot containing 
half an acre in Danville, another house and lot containing } 
of an acre ia Danville, a house and lot in the city of Rich- 
mond, anda tract of land in Greenbrier, containing 1600 
acres; atid also the following other effects, to wit, 1280 acres 
of land in Texas, 365 acres. of land in Franklin County in 
Tennessee, a negro man slave, named Lernon, and two blood- 
ed mares and four colis, and also assigued to said Lynn, cer- 
tain debts due by notes and open account to the amount of 
$4077 34, then delivered to said Lynn, upon trust however, 
that Rawlins and Coleman should be allowed to retain pos- 
session of the houses and lots, lands, slave, and horses, until’ 
it should become necessary or expedient to close the trust, 
which was to be at the discretion of Palmer or Lyun, after 
the lapse of nine months ftom the day of the date; that should 
Rawlins and Coleman then have failed to pay the said debts, 
the trustee might sell at public or private sale, for cash or on’ 
credit, such parts of the said estates, as should be needful for 
the payment of the debts, and after the payment to convey 
the parts unsold to the grantors. 

A gentleman, who was then the President of the Bank of 
Virginia and one of the trustees in the first deed, was exam- 
ined as a witness and stated, that when the above arrangement 
was proposed by Palmer, many persons (among whom, the 
witness thought, was Palmer) knew that Rawlins and Cole- 
man would not be able to sustain their credit buta short time ; 
and that, under those circumstances, the Directors of the bank 
assented to the proposition, relying upon the credit of Palmer 
and the funds to be hypothecated by the makers as a security 
for the said notes. ‘The foregoing arrangement having been 
made, notes were given for the several debts from time to time 
and the discount on ail of them paid by Rawlins and Cole 
man,from April 1842to October 28th, 1843; when thetwo 
notes for $3500 each, and that for $2700, fell due, and not being 
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June, 1845 paid, they were protested. ‘The other note for $2000 was 
Denny Paid in part before, and the residue afterwards, by Lynn, with 


v 


funds by him collected from the debts assigned to him. The 


“residue of those debts are uncollected, and the slaves and all 


the real estate and the mares and colts are still unsold. 

Afterwards, Rawlins and Coleman failed and made a final 
surrender of all their effects, to other trustees, for other credit- 
ors, not providing further for Palmer or for these debts. 

By the law of Virginia, notes, negotiable at banks, are placed 
upon the footing of foreign bills of exehange im the law mer- 
chant, as to the demand of payment, protest, and notice to en- 
dorsers. 

When Palmer began to endorse accommodation notes for 
Rawlins and Coleman, out of which the present notes grew, 
he resided in Caswell County in this State about five .or six 
miles from Danville, and the post office at Danville was that 
at which he usually received his letters. But in 1833 or ’4) 
he removed to the County of Rockingham, and his residence 
was about 22 miles from Danville, on the main road from that 
place to Greensborough, and within three miles of a post of- 
fice called Reidsville, situated further south on the same road, 
along which a mait coach passes from Danville to Greensbo- 
rough, three times a week ; and, during his residence there, 
Reidsville had been his post office. 

An accountant of the bank stated that he knew where the 
defendant resided and had been at his nouse several times in 
1842 and 1843, before the present notes were protested; but 
that he did not know, that bis post office was at Reidsville. 

Coleman, one of the makers of the notes, was post master 
at Danville, and knew the residence of Palmer, and that Reids- 
ville was his post office, and stated that those facts were noto- 
rious in Danville ; that Palmer had adaughter married and 
living in that village, and that one of the Directors of the 
bank was the Editor of a newspaper printed in Danville, to 
which Palmer was a subscriber, and which was sent to him 
every week by mail, directed to Reidsville. 

The notes were protested by a Notary Public, who was 
also ‘Teller in the bank, and he gave a notice in writing di- 
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rected to the defendant at Danville, and put it into the pos,June, 1845. 
office at that place. He stated, that previously, the notes, of sy 


which the present were renewals, had been sometime protest- 
ed and that he had never given Palmer notice, but had given 
the notice to Rawlins and Coleman, who attended to the re- 
newals, and who therefore were as he considered the agents 
of Palmer for that purpose. He stated, that the reason he put 
the notice in the post office at Danville was, that he did not 
know where Palmer lived, and that he thought Coleman was 
his agent and would get it, and that Palmer had never attend- 
ed to the re-instating of the notes, when protested from time 
to time ; but that he made no enquiry as to Palmer's residence 
or post office, though he had heard, that he had changed his 
residence. ) 

On the 12th of December 1843, this witness was sent by 
the bank to the defendant to get him to re-instate the notes or 
assume the payment of them ; and he states, that, upon men- 
tioning the subject to the defendant, he said, Coleman had 
sent him word that the notes were protested, because the 
makers were unable at that time to pay the discount as here- 
tofore ; that he had been prevented by sickness from yoing to 
Danville, but that he would go down in a day or two and ar- 
range the whole matter ; that he had understood that Lynn 
had collected some money and he wished him to pay it. on 
one of the notes, and Lynn did so.on the note for $2000.— 
The witness stated further, that Palmer told him, that he hed 
left with Lynn blanks with his endorsement on them, to be 
used, as needed, to renew the notes of Rawlins and Coleman, 
and that Coleman could have got them from Lynn. That 
the witness then suggested, that he would tell Coleman to ap- 
ply for them, but the defendant, after expressing his assent, at 
first, said, “never mind; I will be down in a day or two..and 
arrange the matter.” 

A witness for the defendant states, that he was present at 
the adove mentioned interview between the last witness and 
Palmer, and that the former used many persuasions to the Jat. 
ter to renew the notes and endeavored to convince him, that 
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June, 1915 it was his interest to do so, as the bank would indulge him 


“Denny and allow him an opportunity of selling the property convey- 
nae ed in trust, in which case he would not lose much; and that 





to all these applications, which were often repeated, Palmer 
always replied in substance, that he “did not want to pay 
any thing.” 

Lynn, who was examined for the defendant, stated, and so 
did Coleman, that Coleman was not the agent for Palmer in 
any respect ; nor was Lynn, except that he was trustee in the 
deed, and also that Palmer had left in his possession his blank 
endorsements, for the purposes of enabling Rawlins and Cole- 
man to renew the notes from time to time; and that those 
blanks were left with Lynn in order that they might be filled 
up for larger sums than those for which he, Palmer, was al- 
ready bound. Palmer lived in Rockingham, but generally 
signed a number of blanks, when he came to Danville, and 
left them with the witness, that the notes of Rawlins and 
Coleman might be written on the other side, upon their pay- 
ing the discount and renewing. He states, that he wasa di- 
rector of the bank, and that, two or three months after the 
notes were protested, an officer of the bank applied to him for 
Palmer’s blank endorsements, in order to have the notes rein- 


stated, proposing, if he would Jet Rawlins and Coleman have 


them, that the costs of protest, back interest, and discount, 
should be charged to Rawlins and Coleman ; but that he, the 
witness, declined doing so, as he thought it his duty not to do 
it, until Palmer covld be consulted, as so much time had 
elapsed since the protest and the notes were renewed no more, 
and this suit was then brought on the three notes. 

Upen this evidence, and non assumpsit pleaded, the court 
instructed the jury, that the mere fact of the insolvency of 
the makers of the notes, and the further fact, that the defend- 
ant had taken the deed of trust of their property as an indem- 
nity, did not dispense with notice to the defendant of the de- 
fault of the makers, in order to charge him as endorser ; and 
that such notice ought to have been sent by the next post, af- 
ter the default, to the.post office, where the defendant was in 
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the habit of getting his letters and papers, or to one from June, 1845 


which he would get it as soon. But, if the jury believed that, 
from the defendant’s intercourse with Danville, he would re- 
ceive notice as early there, as at Reidsville, the notice put into 
the post office at Danville, directed to him there, was sufficient 
to charge him. And the court further instructed the jury, 
that, if they found that Coleman was the agent of the defend- 
ant to receive notice of the dishonor of the notes, and to re- 
new them, then the notice to Coleman was sufficient. And 
the court further instructed the jury, that if the defendant, 
with a full knowledge of the laches of the holders of the 
notes in not sending notice to him by the. post, promised to 
pay the debts or give new notes, it would be a waiver of no- 
tice, and the plaintiff would have a right to recover, 

The counsel for the plaintiff then moved the court further 
to instruct the jury, that, if there was an understanding be- 
tween the parties, that the defendant should take on himself 
the responsibility of renewing and paying the notes, in con- 
sideration of the trust fund, and he did so attend to it, either 
in person or by agent, notice was not necessary ; and the court 
gave the instruction as prayed. 

The counsel for the plaintiff moved the court further to 
charge, that,.if the jury found, that by the deed of April 12th, 
1842, Rawlins and Coleman conveyed: to Lynn, ns trustee, all 
their property as an indemnity to the defendant for his.en- 
dorsements, a waiver of notice to the defendant was implied 
by law. This instruction the court refused to give. 

The counsel for the plaintiff moved the court further to in- 
struct the jury, that, if they found, that the defendant had 
reasonable grounds to believe, that the makers would not re- 
new the notes at maturity, notice was not.necessary. This 
instriction the court also refused. 

The counsel for the plaintiff moved the eourt fuzpher to in- 
struct the jury, that, if the defendant left the notes at Danville, 
and the whole transaction took place at. Danville, the jnry 
might infer that the defendant had received notice. This in- 
struction the court also refused. 
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June, 1815 A verdict was given for the defendant, and from the judg- 
Dewy ment the plaintiff appealed. 


Palmer. Kerr and Morehead for the plaintiff. 
Badger and Waddell for the defendant. 





Rurrtin, C. J. We think his Honor went much further 
than the occasion authorized, in leaving it to the jury to find, 
that the defendant might have received notice directed to him 
at Danville and put into the post office there, as soon as if it 
had been directed to him at Reidsville ; or that Coleman was 
the agent of the defendant to renew the notes, and receive no- 
tice of their dishonor ; or that the defendant had a fall knowl- 
edge of the laches of the Bank, in not duly giving him notice 
and with such knowledge assumed to pay or renew the notes. 
For there was no evidence, on which the jury could have 
found either of the facts, thus left tothem. It is true, that 
Danville had once been the defendant’s post office; but he 
had changed his residence eight or ten years before these oc- 
currences, and, during that period, Reidsville had been his 
post office ; from which he received letters three times a week, 
and it does not appear that he had received a single letter, that 
was addressed to him at Danville, or that one had been thus 
addressed to him, except the notices of protest by the notary 
public, who protested these notes ; or that the defendant was 
in Danville, except to make the arrangement with the bank 
and Rawlins and Coleman, in April, 1842, and when he gave 
blank endorsements to Lynn to be filled up from sixty days 'to 
sixty days for renewals. There was nothing, therefore, to 
make Danville his post office or take the case out of the com- 
mon rule, that notice must be sent to the endorser, addressed 
to the post office, nearest to him, or that, through which he 
usually conducts his correspondence, unless he designate some 
other. We say there was no evidence upon that point, be- 
cause the statement of the notary public, that he was ignorant 
of the defendant's new residence, and that Reidsville was his 
post office, and that he thought Coleman was the defendant’s 
agent to receive notice of protest, and attend to the renewals 
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rance of facts, which were notorious, even to several of the > 
directors and other officers of the bank, and persons general- 

ly, and which he ought to have known or enquired about, and 
except, farther, that he was grossly mistaken in supposing 
that Coleman was in fact the defendant’s agent, and in sup- 
posing that he had any ground for thinking him the agent, in 
the circumstance, that he attended to the renewal of notes of 
which he, Coleman, was one of the makers, and which were 
endorsed by the defendant for the accommodation of the ma- 
kers. A maker is the last person, that ought to be presumed 
to be the agent of the endorser. Indeed, it is impossible to be- 
lieve, that the Board of Directors should not have known the 
residence of a planter in the county, twenty-two miles from 
Danville, for so long a period as eight or ten years, to. whose 
means they looked chiefly as securing:so large a debt as one of 
$11,700, or could have thought, without express. directions 
from the endorser, that the maker was the endorser’s agent to 
receive notice of the maker’s own default. There was as lit- 
tle evidence, that the defendant was informed by this avitness, 
at the interview of December 12th, 1943, that he had neglect- 
ed, as notary public, to send him notice to Reidsville, 
(which was ;the laches in the case) and that with that 
knowledge the defendant assumed the debt. The witness 
did not state that he gave the defendant that information, 
and, on the contrary it is clear that he did not, inasmuch 
as he says, that he did not know; that Reidsville was the 
defendant’s post office; and therefore he would not have 
thought himself more bound to tell the defendant, that he had 
not sent the notice to Reidsville, than he had felt bound in the 
first instance to send it there. Neither was there any thing 
said by the defendant, that could be. fairly construed into a 
promise to assume the debts: and a very explicit one should 
be required in such a case ; for, although the defendant yield- 
ed for a moment to the insinuations of the witness, that upon 
his return to Danville he might tell Lynn and Coleman to 
use the signatures of the defendant to blanks left with. Lynn, 
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Jane, 1845. for the purpose of reinstating the notes, he said in the same 
“Dentiy onVersation, that. he weuld,not allowit, but that he would 
oe godown im a short time.and personally arrange the business. 
’ [tis true, he added that Lynn might apply the money, which 
he had collected, as trustee;towards the payinent of oue of 
the notes; but that does not imply an assumpsit by the defea- 
dant, since that money was, as a tund provided by the prinei- 
pal debtors for the payment of these notes, applicable to them, 
in equity, at all events, whether the défendant remained liable 
for them or had become exonerated ; and the defendant was 
therefore only expressing an assent to what he could not pre- 

vent. 7” 
Of the opinions given on the foregoing points, therefore, 
the plaintiff could have mo cause to complain. But whether 
they were correct or not makes but little difference to the par- 
ties now } for the jury by their verdict have affirmed, that 
Danville was not the post office of the defendant, and that he 
would not get notice as soon from that office as from Reids- 
ville, and that Coleman was’ not the defendant’s agent, and 
that the defendant did not, with a knowledge of the plaintiff’s 
laches, assume the debt. So, those points arenot in the case, 
that is to be decided by this Court, which can only review er- 
rors of law by tlie Judge ogainst the plaintiff, and not errors 

of the jury. 

iv Bat it is said, that the Court erred in refusing the specific 
instruction prayed for, that, if the defendant left the notes in 
Danville and the whole transaction took place at Danville, 
the jury might infer, that the defendant received the notice ; 
for that was but a reasonable presumption of fact. We are at 
a loss to discover any ground for such presumption. Itis not 
understood clearly by us, what is meant by the expression, 
that “the whole transaction took place at Danville.” Taking 
it in connexion with the evidence and the argument at the bar, 
we presume it was intended to say, as the defendant left his 
name in Danville with Lyun iu blank, and as Rawlins and 
Coleman wrote on the papers their notes, dated at Danville, 
and payable at the bank at Danville, to the defendant, who 
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was thereby made the endorser of notes thus expressed, that June, 1846 
therefore notice was to be given to the defendant of the dis-“ peony 


honor at that place, and that notice through the post office 
there was sufficient, as he had no place of business or agent 
there. But the Court thinks that position untenable. The 
only case cited in support of it is, Mann v. Moors, at Nisi 
Prius, 1 Ry. and Moody, 249, in which it was held, that, 
where a bill of exchange was dated “ Manchester,” it was suf- 
ficient to direct a notice of its dishonor to the drawerat “Man- 
chester,” without designating more particularly his street and 
number. That we think was clearly right, as the drawer had 
not given his address in the bill more specially, but by the 
general term, “ Manchester ;” for it is sufficient to follow the 
direction of the drawer himself, as to his residence. But that 
has no application to a case of endorsement, to which no place 
is annexed in the bill. The note being dated in Danville, is 
no evidetice that the payee lives there ; nor is the endorse- 
ment by the payee in Danville, any evidence thereof. If the 
note in its face had been expressed to be payable to L. Palmer, 
“of Danville,” or if the endorsement had been rendered local 
by adding “ Danville” to the defendant’s name, and the resi- 
dence of the defendant had not been known to the holder, 
then notice to him at Danville, through the post office, would 
have been sufficient. But the endorsement here was in blank, 
and therefore the notice ought to have been given at the pro 
per office of the defendant. ‘The difference between such an 
endorsement at large, and the drawing of a bill dated at a par- 
ticular place, was held by Curer Justice Apsotr himself, 
who decided Mann v. Moors. For not a year before he held 
in Walter v. Huyney, 1 Ry. and Moody, 149, that notice to 
an endorser of a bill, directed to him at “ Bristol,” was too 
general, as, in such a large place, his residence might not be 
known, or there might be others of the same name, and the 
endorser did not designate in his endorsement the place where 
it was made, or where he lived, as was done by the drawer of 
the bill in the other case. 

It was further urged by the plaintiff’s counsel, that the court 
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June, 1845 erred, in laying it down peremptorily and ‘without qualifica- 
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tion, that notice must be sent by the next post, whereas there 
are many cases in which the holder may be excused from 
such strict diligence: as his other indispensable engagements, 
or that he is making enquiries concerning the endorser’s place 
of abode and post office, or that the first post goes out so early 
after the default, that notice could not with convenience be 
sent by it. But, certainly, “the general rule” is, that, with 
regard to such persons as live at different places, notice should 
be sent by the nezt post. If there be any of the excuses, that 
are above supposed, then the holder may have till a second 
post ; but it is for him to shew the matter of excuse. So the 
rule is expressed by Mr. Justice Lawrence, in Darbishire 
v. Parker, 6 East, 3, and we believe it is perfectly correct. 
Therefore, in reference to the case before the court, in which 
no excuse was given, and in which, indeed, no notice was 
ever sent to the proper office, the rule was properly stated to 
the jury without qualification. 

But the stress of the argument was, that the court erred in 
refusing the instructions, that if the defendant had reasonable 
grounds to believe that the makers would not renew these 
notes at maturity, or if the makers had conveyed to Lynn all 
their property as an indemnity to the defendant, notice was 
not necessary ; and in giving the instructions, that the insol- 
vency of the makers, and the fact, that the defendant had ta- 
ken a deed of trust for property of the makers, as an indemni- 
ty, did not dispense with notice. 

It may be observed, however, that the counsel for the plain- 
tiff took, in the argument here, a preliminary objection to re- 
quiring notice, which was not raised in the Superior Court ; 
which is, that the memorandum, signed by the defendant on 
the deed of the 8th of May, 1837, expressly dispenses with 
demand, protest and notice. It would be sufficient to say in 
answer, that the point was not taken on the trial. But that 
agreement is confined to “the notes within enumerated, and 
on which we appear as endorsers,” which were secured by 
that deed. But those notes were not of that character; for 
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these debts were taken out of that deed, and placed on a new June, 1846. 


footing of “activity,” by giving new notes, upon which the 
discount and curtailments were to be paid every 60 days. 
They were no longer subject to the agreement in question ; 
but were to be regulated by the new agreement and the second 
deed of trust. It remains, therefore, to consider the other 
general errors alleged. 

Although it was once held, in De Berdt v. Atkinson, 2 H. 
BI. 336, that the known insolvency of the maker of a bill or 
note would prevent a person, who lent his name to give credit 
to the paper, from insisting on a demand and notice ; yet the 
point was very soon ruled otherwise by three of the four 
judges who had decided it, in the case of Nicholson and 
Gouthit, 2 H. BI. 609, in which the endorser had guarantied 
the payment cf the debt, for which the note was given, and 
the maker was in bad circumstances at the time, and became 
insolvent before the note fell due; and it was the understand- 
ing of all parties, that the maker could not pay the note, and 
that the endorser should. Yet in that case, strong as the ap- 
parent justice of it was on the side of the holder, it was held, 
that the note must be duly presented, in order to charge the 
endorser. And in many cases since, in which De Berdt v. 
Atkinson was cited, it has been disregarded, and a contrary 
principle established. As in the case of Smith v. Beckett, 
13 East, 187. Lsdaile v. Sowerby, 11 East, 114. Whitfield 
v. Savage, 2 Bos. & Pul. 279. And the same doctrine has 
been held in this country; French v. The Bank of Colum- 
bia, 4Cranch, 141. Smith v. McLean, No. Ca. 'T. R. 72. 
For although the maker be insolvent, there may be many 
other means by which the endorser might possibly, through 
the maker’s friends, get security, if the holder had afforded 
him the opportunity. Therefore, although the makers were 
insolvent, and the defendant had ground to believe, nay, 
all parties understood, that, by reason of the maker’s insolven- 
cy, the defendant would have to pay the debts, the cases of 
Nicholson v. Gouthit, and Esdaile v. Sowerby, are conclu- 
sive authorities, that those circumstances are not equivalent 
to demand and due notice of dishonor. 
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Jane, 1845 But it was said further, that the court ought to have left it 
Denny °° the jury to find, that the conveyance to Lynn was of all 
v__ the property the makers had, and to have directed them that, 
pee. if such was the fact, the defendant was not entitled to notice. 
The proposition presets a very important question, which, 
assuming the fact to be as supposed, is novel to us, and does 

not appear, as far as we have been able to extend our research- 

es, to have been decided by avy court. No English adjudi- 
cation has been cited in support of the position. It is sup- 
posed to be analogous to the rule of Bickerdike v. Bollman, 

1 T. R. 405, and certain cases decided upon what was deem- 

ed within the same principle ; that the drawer of a bill, who 

had no funds in the hands of the drawee, was bound for the 
amount of the bill, without notice of its dishonor. The judges, 
who decided that canse, founded their opinions on the ground, 

that it was a fraud to draw the bill, and that the drawer was 

the real debtor, and “could not be prejudiced by the want 

of notice.” This does not mean, that, in every case, evidence 
may be gone into, that a drawer or endorser was not in fact in- 
jured by the want of notice, as the acceptor or maker was insol- 
vent; for that would leave no rule as the law of the case, and 
make every case one for the jury on its particular circum- 
stances. But it means, that when it appears, that a party toa 

bill has committed a fraud, as by drawing without funds or 
authority, he shall not call for notice ; for, if he had it, by no 
possibility could it change his liability or give him recourse 

on another. But, if he could have recourse over, as upon a 

bill drawn for the accommodation of the acceptor, or a note 
endorsed for the accommodation of the maker, then he is en- 
titled to notice, although the acceptor or maker be insolvent. 
Corey v. Scott, 3 Barn. & Ald. 619. Ex parie Heath, 2 Bos. 

& Bea. 240. Norton v. Pickering, 8 B.& C.610. Esdaile 

v. Sowerby. French v. Bank of Columbia. Again, if a 
note is made for the accommodation of the payee, and he has 

it discounted and receives the money on it, he is not entitled 

to notice ; because he is the real debtor, and, therefore, prima- 

rily liable, and could have no recourse on the maker. 4 
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Cranch, 64; 2 Chitty’s Pl. 133. Brown v. Maffey, 15 East, June, 1845 
216. Legge v. Thorpe, 12 East,171. So, itis held, upon penny 
a plain ground of justice, that, if a maker of a note places ef- _ 2 
fects in the hands of the endorser to meet the note, the latter 
is not entitled to notice, because it would be a fraud in him to 
allow the maker to be called on for the peyment, when he had 
the amount in his hands, and, therefore, had become the real 
debtor. Corney v. Da Costa, 1 Esp. R. 303. In every case, 
in which notice is dispensed with, there either was a fraud on 
the world in making the security, or it would be a fraud on 
the party, who, according to the form of the instrument, is le- 
gally bound before him, who insists on notice, but where in 
reality, and according to their actual liabilities, as between 
themselves, the relation of the parties is reversed, and he, who 
appeared to be primarily liable, was so only secondarily, and 
the other party was the real debtor. ‘The principle govern- 
ing those cases is an intelligible and just one. But does it 
embrace the present case? We think not; but that there is 
an evident distinction between them. 

In the first place, it has been seen to be clearly settled, that 
as an endorser of an accommodation note, the defendant was 
guilty of no fraud on any body, and was therefore entitled to 
notice. More especially was that the case here, as the nature 
of the paper was fully understood by the bank, upon a com-~- 
munication with the makers and theendorser. Therefore, 
by taking the note in this form, instead of holding the defend- 
ant bound as a surety, simply by becoming a joint maker of 
the note, the bank must have intended, and perhaps was oblig- 
ed by charter, to obtain a security liable, as was observed in 
Nicholson v. Gouthit, to all the legal consequences of an en- 
dorsement—among which is notice to the endorser in order to 
charge him. 

In the next place, the defendant was not under any engage- 
ment to Rawlins and Coleman, or to the bank, in considera- 
tion of the trust fund or of any other fund, to take the debts 
on himself. The jury have so expressly found, as must be 
taken by their returning a verdict for the defendant under the 
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parties, that the defendant should, on that consideration, pay 
the debt, notice was not necessary. There being, then, no 
contract, express or implied, of that nature, what else is there 
on which it can be held, that the defendant has deprived him- 
self of the right to notice, that is incident to the contract of 
endorsement ordinarily? Jtis said, that the taking an assign- 
ment to Lynn, as his trustee, of all the property of the makers 
as an indemnity to the defendant, is in law a waiver of notice 
by the defendant. For this, Bond v. Farnham, 5 Mass. Rep. 
170, the leading case on the subject, is relied on. There notes 
were given in the ordinary course of business, as far as ap- 
pears; at any rate, they were not to be renewed from time to 
time, as securities for a permanent loan from the holder to 
the makers, but were negotiated in the market and lodged in 
bank for collection at maturity. Before the particular note 
fell due, the maker became insol vent, and conveyed to the de- 
fendant, the endorser, for his security, al] his property, which 
was not sufficient to pay all his liabilities forthe maker. It 
was held, that the endorser waived aden.and and notice there- 
by. Cuter Justice Parsons gives as the reason, “ That 
the endorser knew a demand would be fruitless, as he had se- 
cured all the property the maker had: and, as he secured it 
for the express purpose of meeting his endorsements, he must 
be considered as having waived the condition of his liability, 
and as having engaged with the maker, on receiving all his 
property, to take up his notes.” There are other cases to the 
same effect. Mechanics Bank of New York v. Griswold, 
7 Wend. 165, is one. ‘The declaration contained two counts : 
the first, that, before the note fell due, the makers assigned to 
the defendant (the endorser) and another person, effects to a 
greater value than the amount of all the debts mentioned in 
the deed, in trust to pay this note and others specified , the 
second, after stating the making and endorsing of the note, 
and the assignment to the defendant and another, as before, 
averred that the effects assigned constituted all the property 
the makers had: each concluding in the usual form, that the 
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defendant had not sustained any damage by reason of no de- June, 1845. 


mand and notice. Upon demurrer to both counts, the plain- 
tiff had judgment. Mr. Justice Nexson, after citing seve- 
ral of the cases already noticed, and relying particularly on 
Bond v. Farnham, as the strongest, adds, that, although in- 
solvency is rather a reason for requiring than for dispensing 
with demand and notice, in order that an endorser may have 
an opportunity to save something out of the wreck of the es- 
tate, yet, “having anticipated that event and taken into his 
possession the whole of the estate, expressly to meet his res- 
ponsibilities, the endorser has effectually secured every object 
which the law presumes would be the consequence of notice.” 
It is obvious, that the reasons given for the two judgments do 
not accord. In the latter case, notice is dispensed with, be- 
cause, it is supposed to be of no use ; that the endorser could 
not possibly be prejudiced, as he had already “secured every 
object, for which the law entitles him to notice,” inasmuch as 
the maker has no more property. But, it will occur to every 
mind, that precisely the same argument is applicable to every 
case of total insolvency or bankruptcy. Yet in those cases, 
the law requires notice, as, peradventure, some one else may 
be willing to engage for the debtor. We presume, however, 
that it was not intended in that case to go beyond the doctrine 
of Bond v. Farnham, especially as far as the language used 
might seem at first to carry it. Now, the case of Bond v. 
Farnham puts the doctrine explicitly upon a supposed en- 
gagement, to be inferred from the circumstance, that the en- 
dorser took to himself a conveyance of all the debtor’s pro- 
perty to meet the notes, and that he, the endorser, would take 
up his notes. Whether that inference of fact was right or 
wrong, is not very material to our present purpose. It shows, 
that the judge thought such an engagement necessary to the 
conclusion arrived at ; and the case came on there upon a ver- 
dict subject to the opinion of the court on a case agreed ; so 
that the court was at liberty to draw reasonable inferences of 
fact. But here the jury has expressly found, that the defend- 
ant did not undertake to pay these notes, and there is no room 
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June, 1845 for this court to make any such inference. But, supposing 
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that point open, the two cases cited differ from the present in 
several essential particulars. ‘Those were cases of the cou- 
veyance of all the debtor’s property, as admitted in the case 
agreed by the demurrer. In the present, 1t not only does not 
appear, that the deed to Lynn conveyed all the property the 
debtor had, but it appears that it did not. In the first place, 
the deed of May, 1837, conveyed an immense amount of pro- 
perty to secure, it is true, very large debts. But it is not 
stated, that, at the time of the deed of April, 1842, the value 
of the property mentioned in that of 1837, remaining unsold, 
did not exceed the amount of the debt, with which it was en- 
cumbered ; and, of course, the resulting trust in that fund 
was a property in Rawlins and Coleman. Again, the gentle- 
man, who gave evidence as to the negutiation and agreement 
out of which the deed grew, stated explicitly, that, although 
it was at the time generally expected that Rawlins and Cole- 
man wou!d fail in a short time, yet they had not failed then. 
He says, they failed soon afterwards, and then “ made a final 
surrender of aii their effects to other trustees and for other 
creditors.” But, above all, it does explicitly appear, that, so 
far from the defendant’s agreeing to assume the debts, because 
he had the funds and all the funds the maker owned, the a- 
greement was, that Rawlins and Coleman should retain the 
possession of al] the estates conveyed to their own use for nine 
months at least, and until a necessity for a sale after their de- 
fault ; and that among the property were two houses in Dan- 
ville, and one in Richmond, and a negro man ; and, further- 
more, that out of the profits of those estates, or other resources, 
they, the makers, actually paid in part of their debts, after the 
execution of the deed to Lynn, about $1,100: being the dis- 
counts upon the sixty days renewals for about twenty months 
on this large debt. This fact puts a negative at once upon the 
implication of an engagement of Palmer to pay Rawlins and 
Coleman’s notes, and that he had stripped them of all their 
property and left them no resources, His Honor was, there- 
fore, right in refusing the second special instruction prayed 
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for the plaintiff, because it assumed, as a fact, what was not June, 1846 


true, namely, that Rawlins and Coleman conveyed all their 
property in trust for the defendant ; and, moreover, because it 
is not an implication of law, if the conveyance had been of 
all the property, that the defendant had agreed to take up the 
notes, when, upon the prayer of the counsel of the plaintiff, it 
was submitted to the jury, whether there was any such en- 
gagement or “understanding between the parties,” and the 
jury found, that in point of fact, there was not. We do not 


question, that an engagement by an endorser, upon any adequate’ 


consideration, though not a full one, to make the debts his 
own, will bind him; as in Corney v. Da Costa, and in 
Brown v. Maffey. So in Bond v. Farnham, the rule is 
tight, if the inference of fact of the agreement by the endor- 
ser to take up the notes can be sustained, and we do not see 
that a jury might not draw that inference under the circum- 
stances or upon a ease agreed, that the court might not do it. 
But we cannot agree, that the law will adjudge on demurrer, 
that, if an endorser, in order to save himself as far as he can, 
take from an insolvent maker of a note a conveyance, by way 
of security, of property, even though it be all he have, the en- 
dorser thereby engages to make the debts his own, and that 
it is an act of bad faith to require the holder to make a de- 
mand, and see if he cannot get something more. But, here, 
the conveyance was but for part of the maker’s: property, and 
the maker engaged with the creditors, and also with the en- 
dorser, not only to make the conveyance, but “to keep the 
notes active ;” that is, regularly renewed every sixty days, and 
to pay the discounts; and they actually paid under that en- 
gagement about $1,100, to the exoneration of the defendant. 
This was a most important relief to the defendant; for who 
does not see, that by thus keeping down the interest for ten 
years, for example, it would be equal to paying down half the 
debt, and in the mean while, the value of the assigned estates 
might increase. The inference sought to be drawn by the 
plaintiff from the deed, is absolutely opposed to the admitted 
fact. 
79 
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But it strikes us, that there exists yet another distinction, 


ing the inference, that the endorser had undertaken to pay the 
notes. In all the cases we have considered, the funds were 
put into the hands of the endorser, or the conveyance made 
to the endorser, himself, except in that of Mechanics Bank 
of N. Y.v. Griswold ; and there it was to the endorser and 
another person. Here the assignment is to a third person, as 
a trustee, not for the endorser, merely, but for both the makers 
and the endorser, and the conveyance to him was upon an ar- 
rangement to which the bank, as the creditor, was a party, so 
as clearly to entitle the bank also to the benefit of the assign- 
ment, and, like other cestuis que trusts, to interpose and call 
for the execution of the trusts or control the trustee. The 
difference is essential. Where funds are supplied to the en- 
dorser, or property conveyed to him, he has the absolute con- 
trol in the matter, and can sell when and how he pleases. 
He may be supposed, therefore, to assume the debt immediate- 
ly and absolutely. But in the other case, in the absence of 
direct evidence of an assumpsit, the inference is the other 
way. Can it be supposed the endorser meant to take up the 
notes at the end of the first sixty days, as his own, if the ma- 
kers should fail then to renew them, while they must be al- 
lowed by the trustee to retain possession of the property for 
nine months, and might be allowed by himlonger? Whena 
third person is interposed as trustee, he must attend impartial- 
ly to the interest of all parties. Hunt v. Bass, 2 Dev. Eq. 
292. Dowes v. Graysbrook, 3 Meri. 208. And the very 
fact of interposing such third person, to the exclusion of the 
endorser himself, shews that the debtor, and, in this case, the 
creditor also, required such a trustee as a protection against 
the haste, the imprudence, or irresponsibility of the defendant 
himself. Would this trustee be at liberty to sell this trust 
property at half price, in order to save Palmer from the sale 
of his at an under value at execution sale? Besides, the same 
gentleman, to whose important statement reference has been 
so often made, says, that when Palmer and Rawlins and Cole- 
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man proposed to the bank, that their trustees should re-convey June, 1845. 


some parts of the property to Rawlins and Coleman, it was a 
part of the proposition, that Rawlins and Coleman should con- 
vey those estates and others to Lynn, in trust to save Palmer 
harmless as endorser, and * to secure the payment of the debt 
aforesaid, for which Palmer stood bound;” and that in execu- 
tion of that agreement, the first trustees conveyed, and then 
Rawlins and Palmer conveyed and assigned to Lynn, not only 
the same estates, but also several other large tracts of land, a 
slave, debts to the amount of $4,077 34, and other things, 
from which debts alone, considerably over $2,000 have been 
realised already. It is, therefore, clear that the bank had an 
interest in this conveyance, as well as the defendant; and it 
cannot be doubted that such interest, in the form of additional 
property, may have materially induced the bank to assent to 
the new arrangement. Indeed, that witness deposes, “that 
the directors assented to the proposal, relying upon the credit 
of Palmer, and the funds to be hypothecated by the makers as 
a security for the said notes.” As the creditor, the bank is to 
all intents a cestui que trust, as well as Palmer is; and so are 
Rawlins and Coleman. All three would havea right to make 
representations to the trustee of their wishes and interest; and 
he would be bound, not merely to protect Palmer from harm, 
but also to secure the debt and to take care of the interest of 
the debtors, according to the best of his judgment. _It is not 
easy to perceive, in such a case, a reason, why the endorser 
should be supposed to have become pay master, as between him 
and the maker, more than that the bank agreed to look to the 
security of the property, and not to the persons. Fer, if the 
latter inference is repelled by the fact, that the endorser’s name 
is required on notes in renewal, as recognized in the deed, so, 
likewise, the former is repelled by the fact, that the maker 
continues to give new notes, as maker, as the deed requires. 
In fine, we think that the acceptance by an endorser of an as- 
signment to a third person, whether the maker be solvent or 
insolvent, or the assignment be partial or total, as an indemni- 
tv against existing and future endorsements of notes, given in 


Denny 


Palmer. 
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June, 1845, renewal, as the maker may require, in order to keep his paper 








from being dishonored, affords no presumption in law, that the 
endorser is under an obligation to take up the notes, when the 
maker shall fail to offer renewals and pay discounts; and 
such an obligation we conceive to be the true test of the en- 
dorser’s being entitied or not entitled to notice. Therefore 
the judgment must be affirmed. 


Per Curiam, Judgment affirmed. 


THE STATE UPON THE RELATION OF HIRAM HENDERSON 
vs. OWEN McALEER AND OTHERS. 


The refunding bond, which executors and administrators are authorized to 
take from legatees or distributees, are taken solely for the benefit of credi- 
tors. 

Therefore an executor or administrator, who has paid to a legatee or disaribu- 
tee more than he was entitled to, cannot for hi’ own use recover the excess 
so paid, by an action on the refunding bond given by such legatee or distri- 
butee. 


Appeal from the Superior Court of Law of Caswell Coun- 
ty, at the Spring Term, 1845, his Honor Judge Catpwe.Lt 
presiding. 

This is an action of debt on the defendant’s refunding bond. 
The relator was the executor of the last will of Joseph Hen- 
derson, deceased ; he paid to several of the legatees their lega- 
cies (and among others were the defendants) and took refund- 
ing bonds, upon an understanding, that if the assets left in 
his hands should not be sufficient to discharge the outstand- 
ing debts of the testator, and also to discharge some outstand- 
ing pecuniary legacies, then the said receiving legatees should 
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refund, &c. The relator afterwards had to pay said debts and June, 1845. 


pecuniary legacies ; and as that which was left in his hands, 
and then supposed to be sufficient to discharge the same, (to 
wit a bond) proved of no avail; he demanded contribution. 
He then filed a bill in equity against the present defendants 
and others, to whom he had first paid their legacies, to force 
them to refund to him their proportional parts of the amount 
so paid by him ; and there was a decree for him ascertaining the 
proportions against the present defendants. The breach which 
the relator has assigned of the condition of the present bond 
is, that the defendants have not paid to him the several sums 
decreed against them as aforesaid. The Judge was of opin- 
ion, that the plaintiff could not recover on such an assign- 
ment; and he was nonsuited, and then appealed. 


Kerr and Morehead for the plaintiff. 
Norwood for the defendants. 


Dantret, J. We concur with his Honor, that the decree 
could not be given in evidence, on any breach that could be 
assigned by the relator on this refunding bond. The act of 
Assembly, Rev. Stat. ch. 46, sec. 18, declares, that a refund- 
ing bond shall be and enure to the sole use and advantage of 
the creditors of the testator or intestate. The payment by 
the executor was his voluntary act, and, if he had chosen, he 
might have taken a bond to himself; as an indemnity against 
future demands against him beyond his assets. He cannot 
have recourse to the refunding bond required by the statute; 
for, if he could, he might exhaust it and thus deprive other 
creditors of the benefit, which the act gives exclusively to the 
creditors. 


Per Curiam, Judgment affirmed. 








O34 IN ‘THE SUPREME COURT 


DEN EX DEM. FAGAN AND GUYTHER ts. PRISCIA WALKER. 


June, 1845 Where a husband sells land belonging to his wife, by a deed purporting to 
convey a fee simple, she not having joined in the conveyance so as to pass 
her title, and the bargainee takes and holds possession under such convey- 
ance; Held, that neither she, nor her heirs if she died during the coverture, 
are barred from asserting her or their title by the statute of limitations, un- 
til after the lapse of seven years from the death of the husband, the posses- 
sion of the alienees not being adverse until the death of the husband. 

The case of Jones vs, Clavion, 2 Murph. 62, considered and overruled. 





Appeal from the Superior Court of Law of Washington 
county, at the Spring ‘Term, 1845, his Honor Judge Barrie 
presiding. 

This was an action of Ejectment for a tract of land, of 
which it appeared the defendant was in possession, claiming 
under a deed from Levi Fagan and his wife Fanny to Thom- 
as Walker, and the will of the said Thomas giving her a life 
estate therein. ‘The land belonged in fee to the said Fanny, 
the wife of said Levis The deed to Thomas Walker was 
signed and sealed by the said Levi and his wife Fanny, in 
December 1811, but was not so acknowledged by her, as by 
the laws of this State, to pass her legal interest. ‘The said 
Fanny died about the year 1825, leaving Franklin L. Fagan, 
one of the lessors of the plaintiff, her only child and heir at 
law. Her husband, Levi Fagan died in February 1839.— 
Thomas Walker took possession under his said purchase and 
so remained until his death, when his widow, the present de- 
fendant, continued the possession until this time. ‘The pos- 
session of the said Walker and his widow was for more than 
seven years before the death of the said Levi, and this action 
was not commenced until November 1843, more than three 
years after the death of the said Levi, the plaintiff’s lessor be- 
ing of full age at the death of Levi. The plaintiff insisted, 
that, there never having been any such probate or acknowledg- 
ment of the deed, as passed the interest of the wife, the pos- 
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session of Walker and his widow did not become adverse un- June, 1845. 


til after the death of the husband, Levi Fagan, and that he 
had seven years after that time, within which to assert his 
title. The defendant contended otherwise. A verdict was 
taken for the plaintiff, subject to the opinion of the Court up- 
on the question of the statute of limitations. Upon this ques- 
tion, the Court, upon the authority of the case of Jones and 
wife v. Clayton, 2 Murph. 62, desided in favor of the defend- 
ant, and directed the verdict to be set aside and judgment of 
nonsuit to be entered. The plaintiff appealed from this judg- 
ment to the Supreme Court. 

Heath for the plaintiff. ¢ 
Iredell for the defendant. 


Dante; J. Before the statute 32 H. 8, ch. 28, when a 
husband discontinued, by fine or settlement, the fteehold of 
the lands held by him in right of his wife, or when he was 
disseised of the same, and neglected to recover the possession 
of the same during the coverture, she or her heirs on his death, 
were driven to their action Cuiin Vita, or Sur Cui in Vita 
to regain the said land. But the above statute gave the wife 
and her heirs a right of entry into her land, on the death of 
the husband. And they thereafter, were enabled to bring any 
of those real actions, which another petson could then bring, 
who had a right of entry into land. In all these actions 
where the plaintiff declared upon his own seizin or possession 
therein, he or she wa%, by the statute 32 H. 8 ch. 2 sec. 3, 
compelled to bring his or her action within thirty years, or be 
barred of his or her right of entry ; and were thereafter driven 
to his or her writ of right. But under and since these sta- 
tutes, if husband and wife had joined in a deed of bargain 
and sale, which was afterwards enrolled, the wife might 
enter, after her husband’s death, although she was a 
party to the deed; against which, she might plead non 
est factum, 10 Rep. 42. 1 Roper on Husband and wife, 60. 
This was the law, because the statute of uses, (27 H. 8.) trans- 
ferred only that use to the possession, which the husband had; 





Fagan 
Vv. 
Walker. 
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June, 1845 and that could only be an estate during the coverture, unless 





Fagan 


~ he had a child born alive during the coverture, and then an 
estate by curtesy, during hislife, would pass. ‘The bare sign- 


Vv 
Walker. ing and sealing of the deed by the wife, was perfectly a void 


act. ‘The husband has a particular estate in the lands of his 
wife, which he may alien, and the possession ,ef his vendee, 
although held by a deed of bargain and sale, professing to 
transfer a fee from the husband and wife, is still in Jaw no 
more or larger estate than the husband had a right to transfer; 
for the statute of uses transferred that,and no more. Then 
the estate in possession of such a vendee, and the remainder 
in fee in the wife, formed but different parts of one and the 
same entire estate ; and the possession of the former will not 
be adverse, so as to bar the latter by force of the statute of 
limitations. ‘Fhe possession of the particular tenant, is never 
adverse to the title of him in remainder or reversion. Tay- 
lor v. Horde, 1 Burr. 60. Doe ex dem. Fisher v. Prosser, 
Cowp. 218. 2 Roscoe on Real Actions, 504; and the posses- 
sion of the husband’s bargainee in fee is the same, as if the 
deed were expressly for the husband’s and wife’s estate. The 
wife of Fagan had no right of entry during her life; nor did 
her heirs at law have any such right of entry, until the death 
of Fagan in the year 1839; and the possession of the defend- 
ant, and those under whom she derives title, was not adverse, 
until the death of Fagan in 1839. And then did a right of 
action for the land first accrue to Mrs. Fagan, had she been 
alive, or to her heirs. Had Mrs. Fagan been alive at the time 
of the death of her husband, she would not have been driven 
to the necessity of invoking the saving proviso of three years 
in the act. of limitations, because no time had ever commenced 
running against her, while she was covert, as, during the life 
of her husband, she would not have had a right of entry. 
Time would have begun to run against her only from the pe- 
riod she had a right to enter; and that could not have been 
until the death of her husband, when she would have been a 
feme sole. And that being the first time an action could have 
been brought by her, (as those in possession under Fagan 
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could not say they, before that time, held adversely. to her, June, 1845. 


she and her heirs, like all other persons, had seven years to 
commence their action, before her or their right of entry 
would be tolled by force of the statute of 1715. ‘That time 


had not run when this action was commenced, and of course 


the right of action still remained to the lessors of the plaintiff, 
who are the heirs at law of Mrs. Fagan. If Walker had en- 
tered into these lands as a disseisor ot wrong doer, and Fagan 
lad then neglected to enter in right of himself and wife, and 
more than seven years had run, while the wrong dotr had 
held an adverse possession, then, on the death of Fagan, she 
could have had but three years, under the saving proviso, to 
have entered. Why? Because seven years had already ran 
against her, after her right of entry had first accrued. But 
this adverse possession shall not hurt her, (says the statute) 
because she was, during all the time, a _feme covert ; she still 
shall have three years after the death of her negligent hus- 
band to bring her action. The proviso was intended to save 
the rights of entry of females, who had been placed in this 
predicament by the laches of the husband, permitting seven 
years adverse possession to run from the time his wife liad 
first a right of action for her land, and which action he had 
omitted to bring for her. But the right of entry of a person 
out of possession was not barred by the Stat. 21 Jas. 1, c. 16, 
unless the possession of the party in possession was adverse 
to the party having the right to the reversion. And there 
could be no adverse possession, where the party in possession 
held the estate consistent with that of the party entitled, who 
was out of possession. Brown on actions at Law, 30. ‘he 
only difference between the statute of Jas. and our statute of 
limitations, consists in the length of time mentioned in each. 
The English statute tolled the entry generally after twenty 
years ; ours, after seven years adverse possession, (with a col- 
or of title say the courts.) ‘Those persons who were under 
disability had ten years by the Stat. Jas.; here, but three 
years after disability removed. The second section of the 
original act of 1715 is not brought forward in our Rev. Stat’s. 
$0 


Fagan 


v 
Walker. 
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June, 1845 and the case before us rests on the law as it stood on the death 





Fagan 


Vv 
Walker. 


of Fagan. And we think, by that law, that the lessors of the 
plaintiff had seven years from that period to make their entry : 
because the freehold life estate, that was in Mrs. Walker, was 
not adverse, but was consistent with the reversion in fee, that 
was in Mrs. Fagan and her heirs. These two estates were 
but parts of one entire estate in fee simple ; and the possession 
of Walker could not be adverse to the right of Mrs. Fagan 
and her heirs, until the death of Fagan, the husband. And 
as we have before said, the right of entry of the heirs of Mr. 
Fagan then first accrued. They therefore stand, like all 
other persons not laboring under disability, and have seven 
years to bring their suit from the death of the tenant by the 
curtesy. We have been the more lengthy in these remarks 
in consequence of a different decision, which we find reported, 
Jones v. Clayton, 2 Murp. 62, which we cannot follow. The 
jury found a special verdict for the plaintiff, subject to the 
opinion of the Court ; whereupon, the Court gave judgment 
for the defendant, and the lessors of the plaintiff appealed.— 
We are of opinion, that the said judgment must be reversed, 
and judgment rendered for the plaintiff upon the said verdict. 


Per Curram, Judgment accordingly. 




















OF NORTH CAROLINA. 


HEZEKIAH DRAKE, QUI TAM &c. vs. JESSE McMINN. 


639 


A declaration against a Minister ot the Gospel or Justice of the Peace, under June, 1845 


the Statute of 1778 (Rev. Stat. ch. 71, sec. 1,2, 3, 4,) for a penalty in mar- 
rying two persons, who had not complied with that Statute, must state, not 
only that they were married without a license, but also that no certifi- 
cate of the publication of bans was produced to the Minister or Justice. 
A mere averment that there was no license and that there had been no pub- 
lication of bans is not sufficient to support the declaration. 


Appeal from the Superior Court of Law of Henderson 
County, at the Fall Term, 1843, his Honor Judge Dick, pre- 
siding. 

This was an action of debt qui tam, against the defendant, 
to recover the sum of one hundred dollars, as a penalty for a 
violation of the Statute (Rev. Stat. ch. 71, sec. 1, 2, 3, 4,) for 
marrying two persons without a license or the previous pub- 
lication of bans. In the Superior Court, under the instruc- 
tions of the Judge, the jury found a verdict for the plaintiff, 
and from the judgment thereon the plaintiff appealed. 

The question submitted to this Court was one in arrest of 
judgment, upon the following declaration, to wit : 

“ Jesse McMinn was attached to answer Hezekiah Drake, 
who sues as well lor the said county of Henderson as for him- 
self, of a plea that he render to the said plaintiff, who sues as 
aforesaid, the sum of one hundred dollars, which he owes to 
and unjustly detains from him, and therefore the said plain- 
tiff, who sues as aforesaid complains; for that the said de- 
fendant, being a justice of the peace, duly commissioned and 
acting in and for the said county of Henderson, after the first 
day of January, which was in the year of ovr Lord one thou- 
sand eight hundred and thirty eight, to wit, on the first day of 
March 1842, at and in the said county of Henderson, unlaw- 
fully, wilfully and knowingly did join together in matrimony 
one John Jones and one Eliza Smith, without any publication 
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Jane, 1845 of the bans of matrimony according to law, and without a 


Drake 
y 
McMinn. 


license for the said marriage first had and obtained from the 
Clerk of the proper Court of Pleas and Quarter Sessions in 
that behalf, contrary to the form, force and effect of an Act en- 
titled “an Act concerning marriage,” whereby and by force of 
the said statute an action hath accrned to the said plaintiff, 
who sues as aforesaid, to demand and have of the said defend- 
ant for the said county and for himself the said sum of one 
hundred dollars above demanded: Yet the said defendant, 
although often requested so to do, hath not as yet paid the 
said sum of one hundred dollars above demanded, or any part 
thereof, to the said plaintiff who sues as aforesaid, but to do 
this he hitherto hath wholly refused and still doth refuse, &c. 
And therefore the said plaintiff, who sues as aforesaid brings 
his suit, &c.” 


Alexander and F'rancis for the plaintiff. 
No counsel in this Court for the defendant. 


Nasu, J. This is an action of debt gui tam, brought 
against the defendant to recover one hundred doilars, as a 
penalty incurred for a violation of the law in marrying a 
couple. ‘The declaration states, that “the defendant, being a 
justice of the peace for Henderson Dounty, on the first day 
of March 1842, did, unlawfully, wilfully and knowingly, join 
together in matrimony, the man and woman (whose names 
are set forth in the declaration) without any publication of 
bans of matrimony according to law, and without a license 
for the said marriage from the Clerk of the proper Court of 
Please and Quarter Sessions, first had and obtained” &c. 

‘The act constituting this court renders it the duty of the 
judges “to render, in every case, such sentence, judgment and 
decree, as, on an inspection of the whole record, it shall ap- 
pear to them ought, in law, to be rendered thereon.” Rev. 
Stat. ch. 33, s. 7. The statute, for a violation of which this 
action is brought authorises, in the 2d sec., the Clerks of the 
several County Courts to issue marriage license to any person 
applying for the same, first taking bond to the State of North 
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Carolina, with sufficient surety, inthe sum of $1000, with June, 1845 


condition, that there is no Jaw{ul;cause toYobstruct the mar- 
riage for which such license is desired, &c.” which license 
shall be directed to any authorised minister or justice of the 
peace.” In the 3d section it is enacted, “every minister of 
the gospel, qualified as in this act before directed, or any other 
person appointed by their respective churches, as a reader, is 
hereby authorized and impowered to publish the bands of ma- 
trimony between any two persons requesting the same, &c.” 
“and shall give a certificate of such publication, when de- 
manded, directed toany authorized minisler or justice.” — 
The 4th section is the one under which the action is brought. 
“If any minister or justice of the peace, shall knowingly join 
together any two persons in any other way or manner, &c.” 
The way or manner here mentioned, is the requirement of the 
two preceding sections. It has ever been the practice, as far 
as our information extends, for the justice or the magistrate to 
require the production of the marriage license, signed by the 
proper Clerk, before performing the ceremony. ‘This license 
is, to the officiating officer, the evidence of the fact, that the 
person, to whom itis granted, has complied with the law, 
that he has given the bond the law directs, and, upon this evi- 
dence alone, is he authorized to act. For the license is to be 
directed to some minister or justice of the peace; if not in- 
tended to be his warrant, for performing the ceremony, to 
what purpose is it issued? ‘This appears to have been the 
understanding of the draffsman of the declaration. A part 
of the charge is, without “a license for the said marriage, first 
had and obtained from the Clerk of the County Court, &c.” 
Is there any difference, in the evidence required by the 3d sec- 
tion, when the parties proceed by publication of bans. We 
can see none. ‘The object of the law in each case is the same, 
to protect individuals and itself from imposition. In the one 
case, the party applying gives bond, with surety, that “there 
is no lawful cause to obstruct the marriage.” In the other, 
public notice is required to be given. It is public, that any 
person may object, who knows of any Jawful impediment. 


Drake 
Vv 
McMinn. 
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June, 1845 Marriage, under publication of bans, is a very ancient custom 


Drake 
v 
McMinn. 





in the church of England, and is still observed by its mem- 
bers in that country. In this State, when the ceremony is 
performed by one of its members, it is, by the formularies of 
the church, required of him to ask, if any one knows of any 
good reason, why the parties should not be joined in wedlock ; 
if so, they are required to mention it then. The reason why 
these forms are required is, evidently, to guard against impo- 
sition, and the minister or magistrate is required to act under 
the same evidence, that the guards of the law may be en- 
forced. When the parties proceed by publication of bans, the 
minister, making the publication, is required to grant a certi- 
ficate of such publication, when demanded, which certificate 
is to be directed to some minister or justice of the peace. In 
the latter case, then, as in the former, the certificate of the 
minister is, to the officiating magistrate or minister, his evi- 
dence, that the bans have been published and his warrant for 
performing the ceremony. It is his warrant, so far as to protect 
him against any forfeiture under the act. For, if a false certifi- 
cate be sent to him from the minister, he would not incur 
the penalty, although the bans had not been published.— 
it may be said, that the giving of the bond in the one case; 
and the publication of bans in the other, is the important 
matter required by the act. This is certainly true, but the 
law has required the certificate, as the evidence, upon which 
the ceremony is to be performed, and though the fact may 
be, that the bond was given or the bans published, yet the 
penalty is incurred, if the marriage licence, or certificate of 
the publication of the bans, is not pronounced, or shown to 
have been actually granted. We are of opinion, that the de- 
claration filed in this case is defective, in stating that the mar- 
riage was solemnized without any publication of bans. It 
ought to have alleged, that the marriage ceremony was solem- 
nized without any certificate of such publication, as required 
by law. We hold that the non-publication of bans can no 
more be laid in the declaration as the gravamen of the de- 
fendant’s offence in the one case, than the not giving a bond 
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can in the other. For if a false certificate be sent to him from June, 1845 


the minister, he would not incur the penalty, although the 
bans had not been published. We do not mean to say, that, 
in all cases, when a clerk grants a marriage licence, or a min- 
ister a certificate, that, upon their production, the justice of 
the peace, or the officiating clergyman, is bound to perform 
the service, or that he is not bound to proceed. All that we 
intend to say is, when he acts upon the evidence pointed out 
to him by the law he can not subject himself toany penalty. 
We have nothing to do with the motives of the plaintiff in in- 
stituting these proceedings. He appears before us as a pub- 
lic informer, seeking to enforce against the defendant a forfeit- 
ure, incurred by the violation of Jaw. He must be prepared 
to show by his evidence, that by law he has a right to demand 
and receive the money forfeited. We think he has notdone this, 
that there is in his declaration a defect fatal to his claim, and 
that his judgment must be arrested. 


Per Curiam, Judgment arrested. 





MeMinn. 








IN ‘THE SUPREME COURT 


ELIZABETIL REA ws. EZEKIEL W. ALEXANDER. 


June, 1845, The retaining of the possession of slaves by a vendor, alter giving a bill of 








- sale absolute on its face, though not per se fraudulent, yet is a circumstance, 
which with other facts and circumstances, found or admitted, would autho- 
rize the Court to say, that the transaciion was void for fraud. Fraud is a 
question of law, upon facts and circumstances, found or admitted. 

Where it is a part of the agreement of sale, that, notwithstanding the abso- 
jate deed, the vendor shall have the possession and use of the property con- 
veyed, for an indefinite period, this amounts to an express secret trust tor 
the vendor, and constitutes a fraud on creditors deceived or hindered by the 
transaction. 


Appeal from the Superior Court of Law of Mecklenburg 
county, at the Special ‘Term in May 1545, his Honor Judge 
Pearson presiding. 

This was an action of detinue for a female slave, named 
Caroline. Thedefendant admitted the detention. ‘Phe plain- 
tiff read in evidence a bill of sale for four slaves, of whom 
Caroline was one, executed by one Benjamin Boyd to the 
plaintiff, dated in April 1840, and registered in October 1841, 
purporting to be in consideration of the sum of $1550. One 
Boyd, the father of Benjamir, was the subscribing witness— 
He stated that he was present, when the bill of sale was exe- 
cuted by his son to the plaintiff, who was his son’s mother in 
law, and saw the plaintiff execute and deliver to his son a 
note for $ 1550, as the consideration. He also stated that the 
plaintiff, at the time the bill of sale and note were executed, 
agreed to let his son keep possession of the negroes and have 
the use of them, but for how long atime or whether for any 
definite period he could not recollect. He thought the 
agreement was, that the plaintiff should give her note for 
$ 1550 and let his son have the use and possession of the ne- 
groes, and his son was to make her the title. ‘This took place 
at his son’s house in Charlotte, no other person being present. 
His son kept possession of the negroes until he was broken 











OF NORTH CAROLINA. 


up and sold out in January 1842. A week or two before the 
negroes were levied on, they were sent to the house of the 
plaintiff, who lived out of town. 

The defendant read in evidence a judgment and execution 
against Benjamin Boyd, and proved that the negro was levied 
upon and sold by the Sheriff under the execution. At the 
sale, which was in January 1842, the defendant became the 
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Rea 
v 
Alexander 


purchaser. The defendant proved, that, at the time the bill © 


of sale was made by Boyd, he was very much in debt, and 
turned out to be hopelessly insolvent—that, a few years before, 
he had married a daughter of the plaintiff—that the plaintiff 
was herself in debt and had since been sold out—that, at the 
time, she had her dower in a tract of land, owned a negro 
woman and two boys, the usual quantity of stock &c., and 
had purchased a tract of land at the price of one thousand 
dollars, towards which she had paid $500—that her an- 
nual crops, which constituted her only income, were worth 


on an average about $500, out of which she had to support 


herself, pay expenses, &c. 


In reply, the plaintiff produced the note of $1550 and: 


proved, that Benjamin Boyd, in October 1841, had assigned 
the note to Dr. Boyd, his brother, to secure him for debts he 
had paid for him. Several witnesses stated, that in 1840 the 
plaintiff’s credit was good, and she could have obtained credit 
in the purchase of negroes for $ 1500, although she did not 
have much property and afterwards became inselvent. The 
plaintiff also proved, that, at February Term 1845, Dr. Boyd 
having sued her on the note returnable to that term, she con- 
fessed judgment. 

The Court charged, that, although a man was in debt, the 
law allowed him to sell his property, at any time before there 
was an execution so as to create a lien; but the sale must be 
bona fide and for a valuable consideration, otherwise creditors 
have a right to object and to treat the transfer as a nullity.— 
If, in this case, the jury were satisfied, that the sale was made 
by Boyd, he being much in debt, with the understanding that’ 
he was not to coliect the note, his object being to transfer the 
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June, 1845 title to his mother in law to keep off creditors, then the bill of 
men ~sale would be void. Or, in the second place, if the jury came 
vy to the conclusion that Boyd did intend to collect the note, but 
Alexander his object was to convert the negroes, which could be levied 
on and sold under an ordinary execution of fiert facias, into 
a note, which could only be reached by a ca. sa. or in Equity, 
and in this way to hinder and delay his creditors in the col- 
lection of their debts, while he could, from time to time, re- 
ceive payments upon the note as might suit his convenience, 
and they were also satisfied that the plaintiff, at the time she 
purchased, was privy to this fraudulent intent ; then, although 
there was a valuable consideration, there would not be the 
bona fides required and the transfer would be void. Or, in 
the third place, if the jury were satisfied, that it was a part of 
the contract, that Boyd should keep possession of the negroes 
and have the use of them, as long as he could do so without 
the interference of his creditors, or until the plaintiff was re- 
quired to pay the note, it would present the case of a secret 
trust for the benefit of the debtor at the expense of his credi- 
tors, which would render the transaction fraudulent and void. 
If, however, the jury were not satisfied that either of these 
three views was sustained by the facts of the case, and the 
sale was bona fide and for a valuable consideration, although 
Boyd was in debt at the time, the plaintiff would be entitled 

to recover. 
The jury found a verdict in favor of the defendant, and, 
from the judgment rendered on this verdict, the plaintiff ap- 

pealed. 





Boyden and Osborne for the plaintiff. 
J. H. Bryan and Alexander for the defendant. 


Daniet, J. The bill of sale for the slaves was absolute 
and was not registered for eighteen months after it was given. 
The slaves were left by the vendee in the possession of the 
vendor, who was then very much in debt, and soon became 
insolvent. The vendee, much in debt, was the mother in-law 
of the vendor: The sale was made ina secret manner, no 
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person being present but the parties to it, except the witness, June, 1646 


who was the father of the vendor ; the law requiring at least 
one witness to it. ‘The court told the jury, that they must be 
satisfied that the sale was bona fide, and for a valuable consid- 
eration, otherwise the creditors of the vendor had a right to 
object, and to treat the transaction as a nullity: and that if 
the vendor was much in debt at the time, and there was an 
understanding between them, that he was not to collect the 
note given for the purchase money, and the object was to trans- 
fer the slaves to her, to keep off his creditors, then the sale was 
fraudulent and void. ‘The court further said, that if it was a 
part of the contract that the vendor should keep possession of 
the slaves, and have the use of them as long as he could do 
so, without the interference of his creditors, or until the plain- 
tiff should be required to pay the purchase money, then it 
would present the case of a secret trust, for the benefit of the 
debtor, at the expense of his creditors, which would render the 
transaction fraudulent and void as to them. It would enable 
him to obtain a false credit; and the vendee, aiding in this, 
shall be postponed to the creditors. And ifthe sale was made by 
the parties to it, for the purpose of turning the vendor’s inter- 
est in the slaves into choses in action, which would not in law 
be liable to the fieri facias of his creditors, then it was fraud- 
ulent and void. 

We do not discover from the case sent here, that the court 
charged that the bare fact of leaving the slaves in the posses- 
sion of the vendor was per se fraudulent, after he had made 
an absolute bill of sale of them. Such retaining the posses- 
sion was a circumstance, wkich with other facts and circum- 
stances, found or admitted, might authorise the court to say 
that the transaction was void for fraud. For fraud is a ques- 
tion of law, upon facts and circumstances found or admitted. 
If, said the court, by the arrangement of the parties, the ven- 
dor was to have the liberty to retain the slaves, until the ven- 
dee was required by him or his assignee ¢o pay the note given 
for the purchase money, then this would be a secret trust, for 
the benefit of the debtor at the expense of his creditors, which 
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June, 1845 title to his mother in law to keep off creditors, then the bill of 
Rea ~sale would be void. Or, in the second place, if the jury came 
v to the conclusion that Boyd did intend to collect the note, but 
Alexander his object was to convert the negroes, which could be levied 
on and sold under an ordinary execution of fiert facias, into 
a note, which could only be reached by a ca. sa. or in Equity, 
and in this way to hinder and delay his creditors in the col- 
lection of their debts, while he could, from time to time, re- 
ceive payments upon the note as might suit his convenience, 
and they were also satisfied that the plaintiff, at the time she 
purchased, was privy to this fraudulent intent; then, although 
there was a valuable consideration, there would not be the 
bona fides required and the transfer would be void. Or, in 
the third place, if the jury were satisfied, that it was a part of 
the contract, that Boyd should keep possession of the negroes 
and have the use of them, as long as he could do so without 
the interference of his creditors, or until the plaintiff was re- 
quired to pay the note, it would present the case of a secret 
trust for the benefit of the debtor at the expense of his credi- 
tors, which would render the transaction fraudulent and void. 
If, however, the jury were not satisfied that either of these 
three views was sustained by the facts of the case, and the 
sale was bona fide and for a valuable consideration, although 
Boyd was in debt at the time, the plaintiff would be entitled 

to recover. 
The jury found a verdict in favor of the defendant, and, 
from the judgment rendered on this verdict, the plaintiff ap- 

pealed. 


Boyden and Osborne for the plaintiff. 
J. H. Bryan and Alexander for the defendant. 





Dantet, J. The bill of sale for the slaves was absolute 
and was not registered for eighteen months after it was given. 
The slaves were left by the vendee in the possession of the 
vendor, who was then very much in debt, and soon became 
insolvent. The vendee, much in debt, was the mother in-law 
of the vendor: The sale was made ina secret manner, no 
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person being present but the parties to it, except the witness, June, 1846 


who was the father of the vendor; the law requiring at least 
one witness to it. The court told the jury, that they must be 
satisfied that the sale was bona fide, and for a valuable consid- 
eration, otherwise the creditors of the vendor had a right to 
object, and to treat the transaction as a nullity: and that if 
the vendor was much in debt at the time, and there was an 
understanding between them, that he was not to collect the 
note given for the purchase money, and the object was to trans- 
fer the slaves to her, to keep off his creditors, then the sale was 
fraudulent and void. The court further said, that if it was a 
part of the contract that the vendor should keep possession of 
the slaves, and have the use of them as long as he could do 
so, without the interference of his creditors, or until the plain- 
tiff should be required to pay the purchase money, then it 
would present the case of a secret trust, for the benefit of the 
debtor, at the expense of his creditors, which would render the 
transaction fraudulent and void as to them. It would enable 
him to obtain a false credit; and the vendee, aiding in this, 
shall be postponed to the creditors. And ifthe sale was made by 
the parties to it, for the purpose of turning the vendor's inter- 
est in the slaves into choses in action, which would not in law 
be liable to the fieri facias of his creditors, then it was fraud- 
ulent and void. 

We do not discover from the case sent here, that the court 
charged that the bare fact of leaving the slaves in the posses- 
sion of the vendor was per se fraudulent, after he had made 
an absolute bill of sale of them. Such retaining the posses- 
sion was a circumstance, which with other facts and circum- 
stances, found or admitted, might authorise the court to say 
that the transaction was void for fraud. For fraud is a ques- 
tion of law, upon facts and circumstances found or admitted. 
If, said the court, by the arrangement of the parties, the ven- 
dor was to have the liberty to retain the slaves, until the ven- 
dee was required by him or his assignee ¢o pay the note given 
for the purchase money, then this would be a secret trust, for 
the benefit of the debtor at the expense of his creditors, which 
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June, 1845 would make the act fraudulent and void as to his creditors.— 
moran The truth and the force of the facts and circumstances were, 
vas it seems to us, left fairly to the jury, with instructions from 
Alexander the court as to the law, in case the jury found the facts to be 
true or not so. But in truth the court might have gone much 
farther ; for the plaintiff’s own witness expressly proved, that 
it did form part of the agreement of sale, that notwithstand- 
ing the absolute deed, the vendor was still to have the posses- 
sion and use of the negroes, as before, for an indefinite period. 
Now, that amounts to an express secret trust for an insolvent 
vendor, and, upon every principle of law and fair dealing, must 
constitute a fraud on creditors deceived or hindered by the 
transaction. The principles of law, as laid down by the court, 
are we think correct ; and therefore the judgment must be af- 

firmed. 


Per Curiam, Judgment affirmed, 
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Where a Court, in the exercise of its discretion, directs that an order, previ- June, 1845. 


ously made by them, should be stricken out, it is the same as it such order 
hac never existed. 

Where a person is arrested on a ca. sa. and ar issue of fraud is made up be- 
tween him and his creditor in the County Court, the issue is found against 
the debtor and he appeals to the Superior Court, the sureties to the appeal 
are bound absolutely for whatever judgment may be rendered against their 
principal in the Superior Court. 

Such sureties have no right to surrender their principal to the Sheriff in dis- 
charge of themselves. 

Under the Insolvent Debtor’s law, of 1822, Rev. Stat. ch. 58, see. 10, the dis- 
charge of a debtor, arrested on a ca. sa. at the instance of a creditor, operat- 
ed only against those creditors, who had been duly notified under the pro- 
visions of that act. 

Where a debtor is arrested under different ca. sa’s at the instance of several 
creditors, he has a right under the act of 1836, Rev. Stat.ch. 58, sec. 20, if 

- he applies for his discharge as an insolvent debtor, and fraud is suggested 
in answer to his application, to require that all the creditors he may notify 
shall join in the trial of one issue and the Court will so direct. 

But this is for the case of the debter, and he may waive the privilege by join- 
ing issue‘with each creditor, and then a verdict in his favor in one case will 
not discharge him from responsibility in the case of another creditor. 

‘Phe cases ef Mocring v. James,2 Dev. 254, Wilkings v. Baughan, $ lred. 86, 
Burtonv. Dickins, 3 Mur. 103, Jordan v. James, 3 Hawks 110, and Crain v 
Long, 3 Dev. 371, cited and approved. 


Appeal from the’Superior Court of Law of New Hanover 
County, at the Spring Term, 1845, his | Honor Judge Pear- 
SON, presiding. 

The following case was presented by the Judge’s statement. 

The plaintiff obtained a judgment before a Justice of the 
peace, against the defendant, Floyd, and sued out a capias ad 
satisfaciendum, on which Floyd was arrested. He gave the 
usual bond, with sureties for his appearance at the next Coun- 
ty Court, to take the benefit of the act for the relief of insol- 
vent debtors. A person by the name of Miller, likewise had 
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June, 1845.a judgment against Floyd, on which he was also taken, and 
Williams 2@ g2ve bond, as in the other case, to appear at the same term 


Vv 
F loyd. 


of the County Court. Floyd filed a schedule and gave a no- 
tice both to Williams and to Miller of his arrest in each of the 
cases, and of his intention to take the oath of insolvency and 
move for his discharge in each case. At the County Court, 
Williams suggested, in his case, a fraudulent concealment of 
certain property by the debtor, and Floyd took issue thereon. 
In like manner, Miller also suggested, in his case, a fraudulent 
concealment of property, and Floyd again took issue thereon, 
Upon separate trials of the issues, the juries found the fraudu- 
lent concealments, as alleged by the creditors respectively.— 
This was at the same term, and from the judgments Floyd ap- 
pealed, and gave appeal bonds, with sureties in each case. In 
the Superior Court, the sureties in the bonds, taken by the 
sheriff for the debtor’s appearance in the County Court, sur- 
rendered him, in each case, in discharge of themselves, and 
he was thereupon committed to the custody of the Sheriff, ard 
was confined in prison. Subsequently the issue joined be- 
tween Miller and Floyd, in the case between them, was tried, 
and a verdict was found for the defendant, that he had not 
concealed his property as suggested; and therenpon Floyd 
was admitted to take the oath of insolvency, and discharged, 
in that case, by order of the court. ‘The same order for Floyd’s 
discharge was made in the suit brought by Williams, without 
trying the issue therein, upon the ground, that he had been 
discharged in the suit brought by Miller, and that Williams 
had notice, that he intended to move to be discharged in that 
suit. But, during the same term, the court set aside and ex- 
punged the last order, namely, that made for Floyd’s discharge 
in Williams’ suit; and the case was then continued by con- 
sent. Atthe next term, the plaintiff, Williams, desiring to 
proceed to the trial of the issue, the defendant Floyd was call- 
ed, and he failed to appear ; and thereupon the plaintiff’s coun- 
sel moved for judgment on the appearance bond against the 
debtor and his sureties therein,. to be discharged by the pay- 
ment of the debt and costs ; but the court refused the same, be- 
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cause those sureties had discharged themselves by surrendering June, 1845. 


their principal. The plaintiff then moved for judgment 
against Floyd for the debt and the costs of that proceeding. 
That motion was opposed upon the grounds, first, that Floyd 
had been duly discharged, asan insolvent debtor, and that 
was conclusive upon all persons; secondly, that, by the no- 
tice given to Williams in the case of Miller, and filed therein, 
the discharge of Floyd in that case exempted his body from 
further imprisonment by Williams ; thirdly, that there could 
be no judgment against Floyd for the debt and costs, as the 
appearance bond had been discharged by his surrender, and 
the only judgment, that could be entered against him, was, 
that he should stand imprisoned ; and, lastly, that the dis- 
charge, which was entered in the case of Williams at the pre- 
ceding term, was executed and could not be recalled, nor the 
debtor be further rendered liable in this proceeding. 

But the court granted the plaintiff's motion and gave judg- 
ment against Floyd, upon his default in not appearing, for the 
plaintiff’s debt and the costs incurred in the premises in the 
County and Superior Courts. 

The plaintifi’s counsel then further moved for a judgment 
on the appeal bond against Floyd and his sureties, to be dis- 
charged by the payment of the said debtand costs. ‘l'hat mo- 
tion, the sureties for the appeal opposed, upon the same 
grounds urged before for Floyd, and also because they had, 
(as was established) since the preceding term offered to sur- 
render Floyd to the sheriff, and the sheriff refused to receive 
him as a prisoner. 

But the court granted this motion also; and from the judg- 
ments, Floyd and his sureties appealed. 


Warren Winslow for the plaintiff. 

If the plaintiff was entitled to judgment against Floyd, the 
judgment against the sureties on the appeal bond followed as 
a matter of course. It was competent for the Judge to direct 
the order of discharge to be stricken out. It was a matter in 
Jieri and in the breast of the Court during the term. This 





Williams 


v 
Floyd. 











652 


IN THE SUPREME COURT 


June, 1845 Court cannot decide what was stricken out, but will be gov- 





Williams 


: 
Floyd. 


erned by what was put in. As the record is, there was an 
issue of fraud joined between the parties. Pending this issue, 
the defendant was called and failed, and the plaintiff was en- 
titled to judgment on the appeal bond. 

It is insisted, however, that the defendant was discharged 
by the oath taken in Miller’s case. But these were separate 
issues. Athough, by the 20th section of the Insolvent laws, 
the defendant cannot be compelled to join in but one issue, it 
would be a forced construction of the proviso to say, that he 
has no election to join in more. He elected to treat them as 
distinct cases, and it is too late now for him to object. 

The surrender of the principal by his sureties on the ap- 
pearance bond, was no discharge of the bond. Nothing but 
payment and release will discharge a bond. The discharge 
of one obligor, by operation of law, is not a discharge of his 
co-obligors, the bond stood good against the principal, and up- 
on his default, judgment was rightfully had upon it. 

Having joined issues with the plaintiff, by the 21st section 
the defendant could only be discharged by a verdict on that 
issue, or consent of the party. There was neither the one 
nor the other. 

But if he was entitled to his discharge, he was not there to 
plead it. This is a proceeding in personam, and the defend- 
ant could not shew his discharge by Attorney. 

The counsel cited Watts v. Bogle, 4 Ired. 331, affirming 
Botts v. Franklin, 4 Dev. & Bat. 465,and Wilkings & Bol- 
den v. Baughan, 3 Ired. 86. 

Strange for the defendant : 

1. The case of Gidney v. Halsey and others, 2 Hawks 550, 
was a case of motion upon a prison bounds bond after a certiora- 
ri,the defendant having left the bounds and not being before the 
Court when the motion was made, and of course not pleading 
any thing in person ,and the motion was refused because of the 
certiorari, which was of course shewnby the defend ants; 
which is an answer to the objection on the part of the Judge, 
that nothing could be shewn by. the sureties, and indeed if this 
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were the law what would the sureties do in case of the death of June, 1845 


the principal, for he could not be there in person to renew it 
forthem. It was conceded by the Judge that the plaintiffs 
were not entitled to’ judgment on the ca. sa. bond, but not- 
withstanding the discharge of his sureties the defendant was 
bound to appear, and that the bond continued in force against 
him notwithstanding his commitment to prison, and discharged 
by order of the Court. And upon his failure to appear, judg- 
ment could be rendered upon the ca. sa. bond against him, 
and: his sureties being sureties to the appeal, were liable to 
have the same judgment entered against them on the appeal 
bond. ‘This whole argument proceeds upon the begging the 
question that the ca. sa: bond was still in force against the de- 
fendant. But can thatbeso? The plaintiff having a judg- 
ment against Floyd had a right to levy execution of his goods 
and chattels, lands and tenements, or to take his body until 
he satisfied the judgment. The act of 1822, Rev. Stat. ch. 58, 
sec. 7, authorized the defendant to ransom his body by giving 
bond, and provides that the surety may surrender his princi- 
pal in discharge of himself, and the stress is laid upon the 
expression himself. If we were to stick to the letter, if there 


were two sureties and one of them surrendered the principal, ' 


it would only be in discharge of himself, and although the 
defendant was put in jail, the other surety would still be liable 
upon the ca. sa. bond, and if the defendant escaped might be 
made to pay the debt. 

2. But supposing the bond to be in force, what did it oblige 
him todo? Why, to take the benefit of the act for the relief 
of insolvent debtors. And does not the record shew that he 
has done that? Howthen is the bond broken? The question ° 
is not now whether the plaintiff can arrest him again upon’ 
his debt, but has he broken this bond? But if the question ' 
was upon the plaintiff’s right to arrest the defendant again, ' 
the case of Benton v. Dickens decides, that where a debtor 
takes the oath being in close confinement, as the defendant’ 
was in this case, having filed a schedule, it discharges him as’ 
to all creditors theretofore existing, whether notified or'not, 3° 
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Jane,1845 Mur. 103, and in Jordan v. James et al., 3 Hawks 110, it is 





Williams 
v 
Floyd. 


held, that the fact of filing a schedule makes no difference, 
and that under whichever clause of the act he is discharged, 
it is available against all antecedent creditors, and that by force 
of the 39th section of the Constitution. Having taken 
the benefit of the act so as to be discharged from all antece- 
dent creditors’ arrest, how can he have forfeited the condition 
of the bond, which was, that he should do so. 

3. But it is said, this could only be shewn by the defendant 
himself in person, and not by his sureties; this has been in 
part answered already. I would however refer to the case of 
Howard v. Pasteur, 3 Mur. 270; theret he defendant had 
given bond for the prison bounds but was never surrendered 
by the sureties to that bond, but being arrested upon another 
debt and committed to prison, he gave notice to the plaintiff, 
at whose suit he had taken the prison bounds, of his intention 
to take the benefit of the act, took the benefit, was discharged, 
and left both the prison and the limits, and a motion being 
made, not against the defendant, nor the defendant and sure- 
ties, but against the sureties only, they were allowed to shew 
the facts in their discharge. It was not held that the Court 
could not become apprized of the fact of notice and other pro- 
ceedings, because the defendant was not ihere in person to 
shew it. But it is amazing to me that while in this Very pro- 
ceeding the object of the plaintiff is to resist, and the record 
shews he has been all along resisting the effort of the defend- 
ant to take the benefit of the insolvent act that he can now be 
heard to dispute his having notice. A man is not allowed so 
to trifle with the Court in a contest about a road. WSetile and 
others v. May, 3 Hawks 599, and shall he be allowed to do so 
in a question of the freedom of a citizen, in restraint of liberty 
so justly favored by the law. 

4, The 20th sec. of the 58th ch. Rev. Stat. provides, “ that 
any creditor notified may suggest fraud, and the Court may 
permit as many other creditors as may be notified who shall 
choose to make themselvcs parties to the issues, but the debtor 
shall not be compelled to answer the suggestions of fraud in 
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more than ohe case.” It has been already shewn by his own June, 1845. 
conduct that the plaintiff was notified ; he had then his elec- yoy; 0s. 
tion to make himself a party to the issue of fraud or not, but i 
had no right to make up another issue. If he wasnota party _ 
he certainly can have no right to complain that the defendant 

took the benefit of the act without any objection on his part ; 

if he was a party why then the issue has been found against 

him, and the substance of his demand is to compel the defen- 

dant to try another issue, which the law says shall not be done, 

It is possible the case of Dobbin v. Gaster, 4 Ired.71, may 

have had some effect upon the Court, but that case proceeds 

upon the ground that a judgment had been given against the 
party, and that although upon an appeal that judgment would 

have been reversed, yet no appeal was taken, aud it was not 
competent for the Court at a subsequent term to set aside the 
judgment, on motion, which, however erroneous, was not ir- 
regular. The case of Watts v. Boyle, Ib. 331, may have also 

had some influence, but that case turns entirely upon the ex- 

tent of the powers of the Court upon an application for a cer- 
tiorari. ‘The same may be said of the case of Betts v. 
Fyanklin, 4 Dev. & Bat. 464, referred to by the Court in Dob- 

bin v. Gaster. The case of Wilkings §& Belden v. Baug- 

han, 3 Ired. 86, was pressed into the service of the plaintiff in 

this cause, because in that case a judgment was rendered 
against the sureties to the appeal bond, the principal having 

made default. But is that the case here? Has the principal 

made default? Has he not been regularly discharged? So 

the defendants were allowed to plead, and so it was held by 

the Court so far as they were concerned on the ca. sa. bond, 

But it is objected that they cannot plead it to the appeal bond. 

In Wilkings § Belden v. Baughan, the Court founds the 
judgment upon the appeal bond, upon the argument that it had 

been already rendered upon the ca. sa. bond, and thereby 
proving it ought to be rendered on the appeal bond, but here 

the Judge refused, so far as the sureties were concerned, to enter 

it on the ca. sa. bond. The converse of the argument it would 

seem ought to follow, 
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June, 1845 5, It ought specially to be remarked, that after the surrender 
Williams 0! the principal in this case the proceedings became entirely 


v 
Floyd. 


changed in their character, they were no longer under the act 
of 1822, but under the act of 1773, and as to the proceedings 
under this latter act, this Court has, in the case of the State 
v. Manuel, 4 Dev. & Bat. 27, affirmed the older decisions of 
Burton v. Dickens, and Jordan v. James. 

6. And this Court has further declared in the case of Haw- 
kins v. Hall, 3 Ired. Eq. 280, that where a debtor has been 
arrested on a ca. sa. and obtains his liberty by the consent 
of the creditor, no proceeding can be had against him or any 
other person. In this case, the debtor was discharged by the 
actual consent of the plaintiff or by his consent judicially ob- 


tained. 


7. If discharged by the Sheriff without sufficient warrant, 
the Sheriff is responsible to the plaintiff and not these sureties. 


Rurrin, C. J. It seems to this court, that the judgment 
of the Superior Court is right. 

In the first place, as between Williams and Floyd, the court 
can take no notice of the entry of the discharge of the latter, 
which was stricken out; for by that act, it is the same as if 
the entry had never been made. It was exclusively for the 
court which made the entry, to allow it to remain, or to set 
it aside. The debtor is no worse off now, that it is set aside, 
than he would have been if it had never been made; and 
therefore he has not been injured thereby. ‘This court, there- 
fore, is to regard the question presented to us, not in the light, 
that Floyd was discharged by the entering the order to that 
effect in the suit by Williams, but in this: whether what had 
been done in Miller’s suit was in law and facta discharge 
from imprisonment at the suit of Williams, so that no judg_ 
ment could be had therein, on which Floyd’s body could be 
further detained, or again imprisoned. If the answer be in 
the affirmative, then the judgments moved for by the plaintiff 
ought not to have been given, whether the discharge had been 
previously entered or not, or was properly expunged or not. 
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It appears to us, that it is not difficult to understand our June, 1845 
legislation upon this subject ; and that it is plainly the inten- 5). 


tion of the legislature, that, in every case, in which the debtor 
does not entitle himself to his discharge by taking the oath of 
insolvency, there is to be a judgment against him for the 
debt and all the costs incurred in the original suit and under 
the ca. sa., upon which judgment the debtor may be impris- 
oned: if rendered upon his default in not appearing, he may 
be imprisoned by process of execution, on which he shall not 
be entitled to the benefit of the act of 1822; and, if rendered 
when the debtor is in court, for fraud found against him, or 
for failing to give notice, or for refusing to be examined, by 
the judgment of the court, that he be imprisoned—which is, 
necessarily, in execution for the debt and costs—until he make 
a full disclosure, give the necessary notice to the creditor, and 
take the oath of insolvency. It is clear that it must be so. 
The act, Rev. St. c. 58, s. 7, says expressly, that in case the 
debtor shall fail to appear, judgment sha!l be rendered instan- 
ter, upon the bond given to the sheriff, against the principal 
and his sureties, to be discharged upon the payment of the 
debt and costs. But it is said, that such a judgment cannot 
be rendered in this case, because that bond was never forfeited, 
but saved by the surrender and imprisoning of the principal. 
Whether the sureties could surrender the principal after the 
court, “to which the capias ad satisfaciendum is returna- 
ble.” may, possibly, be a question upon the 9th section of the 
act, but we assume, that they may; still, if the debtor and 
creditor make up an issue and incur costs, and the principal 
is surrendered and imprisoned a day or a week and then es- 
capes, is the creditor to be put to a new ca. sa. upon his orig- 
inal judgment as at common law, and lose all those costs? 
Surely not. For if he were put to to a new ca. sa. he would 
not only lose his costs in the first proceeding, but the debtor 
might again avoid going into close prison, by repeating the 
process of giving bond to take the benefit of the act; where- 
as the act is precise, that where the debtor fails to appear, and 
a judgment is rendered in court therefor, he shall not be en- 
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June, 1845 titled to the benefit of that act. When the act uses the lan- 
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guage, tlien, that there shall be judgment on the bond against 
the principal and his sureties, to be discharged by the pay- 
ment of the debt and costs, it merely has a view to the res- 
ponsibilitv of the sureties, as, probably, the best security for 
the creditor, and they can be reached only upon their bond, 
because, by that only, have they made themselves liable. But 
there is no necessity for the bond to get at the principal debt- 
or; for he was chargeable upon the original judgment for 
the debt and costs, and upon the proceedings in that court for 
the costs thereof; and, upon them, there must be judgment 
there for the debt and both sets of costs against the prin- 
cipal, as the only means of making the debtor liable 
for the costs and of subjecting him to the actual impris- 
onment, which, in such case, is imposed on him. This 
meets the case before us, which is one in which the debtor failed 
to appear personally, when lawfully demanded; which he is 
bound to do in the County and Superior Court. Mooring v. 
James, 2 Dev. 254. Wilkins v. Baughan, 3 lred. 86. It 
is true, there the judgment was on the appearance bond, and 
the court, not wishing to go beyond the case, reserved an 
opinion upon the case when the debtor was present, as to the 
judgment then to be rendered against him and his sureties for 
an appeal. In this case he was not present, and therefore there 
could be no judgment that he be in custody immediately ; 
but the judgment should be merely for the debt and all the 
costs, on which the creditor might take out any execution he 
chose. For that judgment, the sureties for the appeal are of 
course liable ; as in every case ofa judgment against an appel- 
lant for money, the sureties are conclusively fixed therewith. 

It would also be the same thing, if the debtor had appear- 
ed, and had refused to be examined, or fraud had been found 
against him, or he had refused to take the oath of insolvency; 
in all those cases, there must be a judgment for the costs, and, 
consequently, for the debt also, and then a further judgment 
or order, that the debtor be imprisoned, as in execution, until 
he should duly discharge himself, as an insolvent debtor, by a 
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full surrender of his property, due notice to the creditor, and June, 1845 
taking the oath. That is the direct effect of the 10th and 11th 5) 


sections of the act ; and the correctness of the position is ren- 
dered still more plain by the provision in the 19th section, 
that any debtor, against whom an issue is found, or who for 
any cause is adjudged to be imprisoned until, &c., shall not 
be entitied to the benefit of the prison bounds, but shall re- 
main in close prison, until discharged by being permitted to 
take the oath of insolvency. For what is he to be adjudged 
to be imprisoned? Not for a contempt of the court, for then 
there would be no security for the creditor for his debt, in 
case of an escape, since the creditor could not charge him in 
custody by another ca. sa. for the same debt. He is therefore 
committed in execution, and, necessarily, he is in execution 
upon the judgment then rendered by the court, for both the 
debt and the costs. When that judgment is rendered by the 
court, to which the process was returnable, the plaintiff can 
have nothing more; for the debtor's appearance discharged 
his sureties to the sheriff, and no one else but the debtor is 
bound for the debt or costs. But when from that judgment 
the debtor appeals, which he may do, “as in other cases,” his 
sureties for the appeal bind themselves, that he will prosecute 
his appeal with effect, or that he will perform the judgment 
of the court, and the act of 1785 directs, that where judgment 
is rendered against the appellant, judgment may also be ren- 
dered instanter against the sureties for the appeal, for the sums 
adjudged against the appellant himself. Of course, then, if 
in the Superior Court the issue be found against the debtor, 
or for any cause judgment be then rendered against him for 
the debt and costs, (though he be adjudged to be imprisoned 
thereon, until, &c.) his sureties for the appeal are liable for 
the payment of the money, for which such judgment is giv- 
en, and judgment may be rendered against them summarily, 
as in other cases. 

In treating the subject hitherto, the case has been consider- 
ed as if the proceeding by Williams were the only one against 
Floyd; for we have been endeavoring to ascertain, what is 
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June, 1845. the proper judgment against the debtor himself, supposing 


Williams 


V 
Floyd. 


~ him not to be duly discharged, and then what judgment is to 
be grounded thereon against the sureties for the appeal. It 
remains, however, to be seen, whether this debtor had been 
duly discharged. 

The first ground on which his discharge is rested is, that, 
in point of fact, he had been admitted to take the oath of in- 
solvency by a court of competent jurisdiction in Miller’s suit, 
and that is conclusive upon all creditors. This position is 
founded on the cases of Burton v. Dickins, 3 Murph. 103, 
and Jordan v. James, 3 Hawks, 110. But those cases were 
decided on the act of 1773, which neither required nor provi- 
ded for notice to any creditor but the arresting one, but divest- 
ed all the debtor’s estate ; wherefore the constitution discharg- 
ed him altogether. But it has since been held in Crain v. 
Long, 3 Dev. 371, that, now the discharge operates only 
against those creditors to whom notice is given, because the 
act of 1822 authorizes the debtor to give notice to any or all 
of his creditors, and exempts him from imprisonment by those 
creditors only to whom notice was given. 

But another ground is taken on which it is insisted, that 
Floyd was discharged from arrest at the suit of Williams; 
which is, that Williams had received notice of his application 
in Miller’s case, and therefore was bound by the decision in it. 
This is founded on the provision, already quoted from the 
10th section, for notice to all the creditors, and that those who 
receive notice shall not imprison the debtor again; and on 
that contained in the 20th section, which allows any credi- 
tors, who may have been notified, to suggest fraud and join 
in the issues, but prescribes, that the debtor shall not be com- 
pelledto answer the suggestions of fraud but in one case. 
The cases, to which those provisions apply, may be either 
those in which there is but one arresting creditor, and where, 
consequently, there can be issues but in one case ; or those in 
which several creditors arrest the debtor, upon distinct judg- 
ments in the same or in different courts. Now, in cases of 
the latter kind, “the debtor shall not be compelled to answer 
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the suggestions of fraud but in one case,” that he may not be June, 1845. 
harrassed by attending at different places to establish the same W>1..3, 


facts, or unnecessarily incur the costs of many issues, when 
one may serve the purpose of all. But this is manifestly for 
the ease of the debtor, and, if he will voluntarily answer the 


suggestions of fraud made in several suits, it is his own folly, 


and he must abide by the result in each suit, as between him 
and the creditor in that suit. The contrary construction 
would lead to the grossest frauds on the creditors. For if the 
debtor can join issue in half a dozen different cases, pending 
in as many courts in distant places, and then insist that all the 
creditors are concluded by the verdict in any one of those 
cases, he would have his creditors going all over the State to 


attend on trials with him, or by concert with a friend in one’ 


suit might obtain his discharge as to all the creditors without 
any real trial. 

The debtor might, therefore, in this ease, have required the 
creditors to put all their suggestions into one, or to come to 
trial upon all at once, and as in one case; and on suggestion 
of his wish, the court, in which any one of the cases was 
pending, would have taken order to have the act observed. 
But he would not insist on that right, but, it may be, for pur- 
poses of his own, took separate issues in the several suits ; 
and, therefore, he has no right to treat a particular creditor, as 


a party to any issue, but that joined in his own suit. For,. 


suppose Miller to have suggested the concealment of one ar- 
ticle of property, and Williams another ; upon which it might 
be the interest of Floyd not to combine the trial, as he might 


think he could establish his schedule in one particular, so as’ 


to get a discharge from one creditor, when he might doubt as 
to the other, and in case of failure he might be able to pay 
the oue debt, when he could not pay both. In fine, the act 
gives a privilege to the debtor in this respect, and it is in his 
power to renounce it, and he did so here. 

It is unnecessary, that we should speculate as to what won!d 
have been the effect of the debtor’s appearing in court 
demanded, although he had escaped and been at large after 
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June, 1845 the preceding term. _It is sufficient that he was not in court, 
Willleme when he ought to have been, to found a judgment on his de- 
v _ fault for the debt and costs: for which the sureties for the ap- 
Floyd. peal are liable. ‘Their offer to surrender the principal to the 
sheriff cannot relieve them; for they are bound for his per- 
formance of the judgment, and cannot discharge themselves 
by a surrender. If the debtor’s re-appearance could have 
availed him or them, they should have prevailed on him to 
come to court, instead of going to the sheriff. However, that 
is a matter not before us, and on which we do not pretend to 

have formed an opinion. 





Per Curiam, Judgment affirmed. 
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IMRI SPRUILL vs. FREDERIC DAVENPORT & WIFE. 


The act of 1826, (Rev. Stat. ch. 65, sec. 13,) making the lapse of ten years a June, 1845. 


presumption of payment, applies to simple contracts as well as to sealed 
instruments. 

But this legal presumption arises only on the expiration of ten years from the 
time the cause of action accrued. Therefore when the action was upon a 
receipt of the defendants’ testator, who was a constable, for notes belonging 
to the plaintiff, to collect, and it did not appear by any actual proof, that 
any demand had been made by the plaintiff, until fifteen years after the date 
of the receipt, but this demand was made within three years before the 
bringing of this action. Held, that the Judge below erred in instructing the 
jury, that though there was no demand before the one proved, and therefore 
the ordinary statute of limitations could not run, yet that after the lapse of 
ten years from the date of the receipt, the law presumed the claim settled, 


unless the contrary appeared. 

But the Judge might very properly have left tothe jury the great length of 
time, whieh had elapsed, as a circumstance from which they might have 
inferred, that either a setiJement had been made, or at least that there had 
been a demand for a settlement so long ago as to let in the operation of the 


statute of limitations. 
The case of the Slate Bank v. Locke, 4 Dev. 529 cited and approved. 


Appeal from the Superior Court of Law of Tyrrell county, 
at the Spring ‘Term, 1845, his Honor Judge Battie pre- 
siding. | 

This was an action of assumpsit, brought on the 23d of 
May, 1843, upon a promise of the testator of the defendant’s 
to collect certain debts due to the plaintiff, and pay over the 
money to the plaintiff or his order, and for money had and re- 
ceived. ‘The pleas were, the general issue, payment and the 
statute of limitations. 

Upon the trial, the plaintiff gave in evidence a receipt, da- 
ted March 11th, 1826, from the testator to the plaintiff, for up- 
wards of forty small debts, due by bonds, notes, and accounts 
from sundry persons to the plaintiff, which the testator prom- 
ised to collect and pay over to the plaintiff. The debts are 
of various amounts, from the sum of $50, down to 25 cents. 
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June, 1845. The receipt is set forth at large in the case sent up; and at 
Spruill the foot of it is a receipt given by the plaintiff in the follow- 
v ing words: “October 30th, 1828. Then received of the 
Pavenport within inventory, thirty-one dollars.” (Signed) 
“IMRI SPRUILL.” 

The plaintiff proved by witnesses, that nearly all the debt- 
ors were good for the debts, and that the testator collected 
some of them soon after he had them, and might have col- 
lected the others. He also produced witnesses, who deposed 
that the plaintiff was the son of the testator, and that, soon 
after the death of the latter in 1841, the plaintiff went to the 
house of the defendant, Amelia, who was the widow of the 
testator, and has since intermarried with the other defendant, 
and demanded of her a settlement of the receipt, and that she 
replied, that she knew nothing of such a paper, and was not 
prepared to settle it; but requested the plaintiff to leave it 
with Mr. Halsey, a gentleman in the neighborhood, to whose 
house she was guing in a few days, and that she would then 
attend to it, or settle it—but which of those two expressions 
she used, the witnesses could not say. Another witness de- 
posed, that the defendant said, she did not believe her hus- 
band owed the plaintiff any thing, and that she would see 

Mr. Halsey respecting it. 
‘ ‘The court instructed the jury, that the statute of limitations 
did not bar, because the plaintiff had no right of action until 
a demand, and there was no demand in this case until 1841, 
and the suit was brought within three years thereafter. And 
the court further informed the jury, that, although a case of 
this kind is not embraced in the statute, fixing the time in 
which presumption of payment shall be made in certain cases, 
yet the court could not but think, that a presumption of pay- 
ment should arise from a long delay of a principal to call on 
his agent, and that the law would, for that purpose, fix upon 
ten years, in analogy to the time mentioned in the statute: 
That, after the |apse of ten years, the law presumed the claim 
settled, unless the plaintiff showed the contrary by an ac- 
knowledgment of the party or otherwise ; and that if the jury 
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thought the defendant, Amelia, meant to admit the justice of June, 1845. 


the claim and promise to pay it, the plaintiff would be entitled 
to recover; but if she only meant that she would consult Mr. 
Halsey, and promised to pay in case he should advise her it 
was a just claim, it would not rebut the presumption. The 
jury found that the demand had been paid by the testator, 
and from the judgment the plaintiff appealed. 


Heath for the plaintiff. 
No counsel in this Court for the defendants. 


Rurrin, C. J. There seems to be so strong a probability, 
that the verdict is according to the justice of the case, and, 
indeed, the law also, that the Court has been very reluctant 
to award a venire de novo. But, upon consideration, we be- 
lieve we are obliged to do so. 

‘Throughout the directions to the jury, His Honor assumed, 
that there had been no demand by the plaintiff on his father 
for payment of the money received by the latter, or for a re- 
turn of the evidences of debt; and, therefore, that the father 
bore towards the plaintiff the relation of receiver or bailiff up 
to his death. For that reason he held, that the statute of limi- 
tation did not bar the action; and, if the assumption of fact 
be well founded, we concur in the position of law. For it 
was the duty of the agent, not only to receive the money for 
his principal, but also to hold it for him until demanded ; and 
therefore there could be no action against him until demand. 
Now, it seems to us, that for precisely the same reasons no 
presumption of payment could arise; that is, upon the sup- 
position made, that there had been no demand before 1841, 
and that the relation of principal and agent continued to the 
death of the father. For the act of 1826 only follows the 
phraseology of the acts of limitation, and of the rule of the 
common law, that the time, on which the presumption is 
founded, is computed after the right of action accrued.— 
When, therefore, the jury was told, that a long delay of a 
principal to call on his agent raised a presumption of pay- 
ment, and that ten years would, in this case, be long enough 


— 
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June, 1845 for that purpose, in analogy to the time fixed by the statute, 
"Spruill _ we conceive, that His Honor confounded two things, that are 
v _ entirely distinct in themselves ; the presumption raised by the 
eds "law, asa positive rule, from the mere lapse of a certain time, 
and the presumption of actual payment deduced by the jury 
from lapse of time, as a circumstance, with or without others, 
from which they conclude, that satisfaction had in fact been 
made. ‘There is, indeed, no occasion for the act creating a 
presumption of payment of a simple contract ; since the or- 
dinary act of limitations bars ina shorter time. Nevertheless, 

the act of 1826 is in terms sufficient to embrace simple con< 
tracts, as well as specialities—being ‘all judgments, contracts, 

and agreements ;” and, perhaps, it may have been so drawn 

for the benefit of those, who would not be willing to plead 

the statute of limitations, but would rely on the legal presump- 

tion against a stale demand. But, although this be within 

.the act in respect of the nature of the contract, yet it is not 
within it in respect to the state of things, on which the pre- 
sumption is founded ; for the debtor here, it is assumed, had 

no cause of action until 1841, and, therefore, there could be 

no presumption against him in analogy to that of the statute. 
State Bank v. Locke, 4 Dev. 529. With respect to the pre- 
sumption of actual payment, found by the jury as a fact really 
existing, the law lays down no rule, and can lay down none, 

as to any particular period of time, so as to enable the Court 

to advise the jury that ten years, by itself, was sufficient. For 

it is but a circumstance addressed to the understandings of the 
jury, from which, according to its length and from the rela- 

tion of the parties, their residences, opportunities of inter- 
course, correspondence, and respective pecuniary necessities, 

or ease, and numberless other incidents, the jury may presume 

a demand and payment also, ora release. It does not appear 

that in the present case any such circumstances were laid be- 

fore the jury, or that the lapse of time was submitted to the 
jury, merely as evidence to be weighed by them. If it had 
been, we should have seen no reason for saying his Honor 
erred in thus leaving it to them ; as the demand scems to be 
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brought forward very singularly, after seventeen years delay June, 1845 
and just after the father’s death. Indeed, it seems to us, that” soruil 
a demand might very properly have been found by the jury 
upon the face of the testator’s receipt itself. There is a credit 
given on it by the plaintiff nearly three years after its date ; 
and when, according to the plaintiff ’s evidence, the father had 
collected much of the money and ought to have collected 
all. Under those circumstances the receiving a payment fair- 
ly implies an application for a settlement ; and if the jury had 
so inferred, then the demand, requisite to set the statute of 
limitations in motion, and the presumption of payment, would 
be established. However, as the case was put to the jury up- 
on the mere legal operation of ten years delay, without a de- 
mand, and in that we think there was error, the judgment 
must be reversed and a venire de novo awarded. 


v. 
Davenport 


Per Curiam, Judgment reversed and a 
venire de novo awarded. 
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WELDON HALL vs. ROBERT C. PASCHALL, ADM’R. &c. 


dua, 1845 A man, under a decree of a Court of Equity directing certain slaves in his 
hands to be sequestered unless he gave bond, entered into a bond condition- 
ed that the slaves (naming them). should not be removed away, but that 
they should be forthcoming upon the further order of the court. Among the 
negroes named was one, who had been removed to Tennessee and sold three 
years before the bond was given or the decree made: Held, that the obligors 
in the bond were bound for the delivery of this negro as well as the ethers. 

Held, further, that the condition of the bond was not broken, until the Court 
oi Equity made the order for the forthcoming of the slaves, notice thereof 
was given to the obligors, and then a failure to produce them. 





Appeal from the Superior Court of Law of Warren Coun- 
ty at the Spring Term, 1845, his Honor Judge Dick pre- 
siding. 

This is an action of debt brought upon the bond of Thom- 
as H. Christmas, and the defendant’s intestate, of which the 
following is a copy: 

“ State of North Carolina, 

Warren County. 

Know all men by these presents, that we, Thomas H. 
Christmas and John Paschall, of the county aforesaid, are 
held and firmly bound unto Weldon Hall, Clerk and Master 
of the Court of Equity of the county aforesaid, in the just and 
full sum of six thousand dollars, current money of the State 
aforesaid, to be paid to the said Weldon Hall, Clerk and Mas- 
ter, his executors, administrators and assigns ; for the true per- 
formance thereof, we bind ourselves, our heirs, executors, ad- 
ministrators and assigns, jointly and severally, firmly by these 
presents, sealed with our seals, and dated the 9th day of Oc- 
tober, 1833. 

The condition of the above obligation is such, that, where- 
as, by virtue of a decree of the Court of Equity for said coun- 
ty, made in a suit therein pending between Leonidas Christ- 
mas and others, complainants, and Peter R. Davis and others, 
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defendants, it is ordered, “that the sheriff of Warren Conun- June, 1846 
ty forthwith take into his possession the negroes Cudge, Lu-~y) 
cinda, Dilly, Dick, Little Summerset, @ child-of Mary,'de: _ ¥ 


eeased, and their issue, (if to be found in his county) late the 
property of Buckner Davis, deceased, together with the other 
personal goods of the said Buckner, which were left in the 
possession of Mrs. Betsey C. Christmas, for the support of. 
herself and children, whenever the said negroes or any of the 
said goods shall be found in the county aforesaid, and that he 
proceed to hire out the said negroes until the first of January 
next, and sell the perishable goods, taking bonds for such hire 
or sales, payable to Peter R. Davis and Stephen Davis, and 
hold the same subject to the order of this court, taking care to 
provide for the safe return of the said negroes to the said sher-- 
iff, or his successors in office, on the Ist of January next: 
Provided, however, if Thomas H. Christmas will give bond 
with good security, to be approved by the said sheriff, made: 
payable to the Clerk and Master of this court, in the penal 
sum of double the value of the said slaves and other goods, 
conditioned that the said slaves and: other goods shall not be 
removed away, but that they shall be forthcoming upon the 
further order of the court at the next or any succeeding term: 
thereof, then and in that case the’ sheriff is directed to permit 
the said Thomas H: Christmas to retain possession of the said‘ 
negroes and other property, as he now does, under the said 
Peter R. Davis and Stephen Davis, executors of Buckner Da- 
vis, deceased, and whereas, the said Thomas H. Christmas-is: 
desirous to retain the possession of all the property aforesaid, 
and is willing to comply with the above written decree : Now,. 
therefore, the condition of the above obligation is such, that if 
the above bound: Thomas H. Christmas do well and truly 
comply with all and each of the requisitions in the, sbove: 
written decree, by safely keeping, not removing away, and’ 
holding the same subject to the order of the aforesaid Court’ 
of Equity at the next or any suceeeding term thereof, the 
above obligation to be void, otherwise to remain: in-full force 
and virture. (Signed and sealed by Thomas H. Christmas 
84 
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Jane,1845 and John Paschall.)” The cause came before the court upon 
Fan _the following case agreed : 


v 


- "The plaintiff seeks to recover on account of the non-pro- 
‘ duction, under the order hereinafter mentioned, of Little Sum- 
merset, Dilly and Sally. Little Summerset was a child of Al- 
ley, and not of Mary, deceased, mentioned in the condition of 
the bond, and was sold by Thomas Chrictmas as early as the 
year 1830, to one Richard Christmas, of ‘Tennessee, and has 
not since been in North Carolina. He was sold for the sum 
of $250, which the parties admit to be his value. Dilly was 
sold by the said Thomas H. Christmas in 1833, (after the or- 
der of the Court of Equity mentioned in the said condition, 
and after the issuing and delivery to the sheriff of the process 
founded on the order) to some one beyond the State for $300, 
which is admitted to be her value, and has not been brought 
back. Sally was a child of the said Mary, and was sold by 
the said Thomas H. Christmas, in the year 1836, and was at 
the time of the sale of the value of $600. Thesale was to 
some one beyond the limits of the State, and she has never 
been brought back. At December Term, 1839, the Supreme 
Court (to which the cause referred to in the said condition 
had been transferred, and in which the same was then pend- 
ing) made the following order : | 
“On hearing the affidavits of Peter R. Davis and Joseph 
8. Jones, now here filed, and on motion of the plaintiffs, it is 
ordered by the court, that ‘Thomas H. Christmas (the father, 
and formerly the next friend of the plaintiffs) do, immediately 
after notice of this order, deliver or cause to be delivered to 
the sheriff of Warren county, or to John H. Hawkins, the 
plaintiff’s next friend, all the negro slaves and other property 
mentioned or referred to in the condition of a bond, dated 9th 
November, 1833, and given by the said Christmas and one 
John Paschall,.as his surety, under an order made in this 
cause at the October Term, 1833, of the Court of Equity of 
Warren ; and on failure of the said Christmas to cause the 
said slaves, their issue, and the said other property to be de- 
livered accordingly; it is ordered that the said bond be deliv- 
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ered out to the next friend of the plaintiff ’s, to be put in suit.” June, 1845, 
Hall 


Notice of this order was duly given to the parties, but neither 
of the three negroes before mentioned was delivered to the 


sheriff or to John H. Hawkins, or to any other person for his - 


use. Atthe time this order was made, the negro Dilly was 
worth $500. It is admitted, that the defendant has fully 
administered, except as to the sum of $1,067, which he has 
subject to the plaintiff’s demand. 

It is submitted to the court, whether the plaintiff is entitled 
to recover for, or on account of the non-delivery of the said 
three negro slaves or either of them; and whether, if he is 
entitled as to them or either of them, he is entitled to interest 
upon their values, and, if so, whether from the time of sale» 
the issuing of the process, the giving of the bond, or the mak- 
ing of the order in the Supreme Court; and as to the negro 
Sally, whether her value is to be taken as of the time of the 
sale, or of the said order ; and judgment to be entered accord- 
ing to the opinion of the court. 

On consideration of this case, his Honor was of opinion, 
that the plaintiff was entitled to recover damages for the ne- 
groes Summerset, Dilly and Sally, the value of the latter to 
be taken as of the time of the sale, with interest from the time 
of the order in the Supreme Court. Judgment being render- 
ed accordingly, both the defendant and the plaintiff appealed 
to the Supreme Court. 


Wm. H. Haywood for the plaintiff. 
Badger for the defendant. 


DanteEt, J. First, we are of opinion, that the slave called 
little Summerset, was not intended by the parties to the bond, 
to be described as “a child of Mary deceased ;” but that he 
stands in the condition of the said instrument, as one among 
many slaves therein mentioned, without any other description 
than hisown name. The punctuation of the comma, at the 
termination of his name in the original bond, (which is made 
a part of the case,) is in our opinion, conclusive evidence of 
the correctness of this construction. And we also think that 
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June, 1845 the words, “a child of Mary deceased,” following next after 


the said comma, describes another slave, whose name was un- 
known to the parties, but it was, “a child of Mary deceased.” 
That child of Mary deceased, was proved on the trial to be 


named Sally. And we think that she was one of the slaves 


described ir. the condition of the bond sued on in this action. 

Secondly, little Summerset had been sold by T. H. Christ- 
mas, as early as the year 1830, (the bond was dated in Novem- 
ber 1833,) to a man in Tennessee; and he has not been in 


. Warren County since. The defendant insisted, that Pas- 


chall, his intestate, did not covenant that Christmas would 
hold him, Summerset, subject to the order of the Court; but 
that he eovenanted for the surrender of those slaves only, 
which then were in the County, and which the sheriff under 
his writ of sequestration could have seized, in case no bond 
had been given by Christmas. When we examine the condi- 
tion of the bond, we see that it recites the order, which had 
been made by the Court of Equity ; which order, command- 
ed the sheriff of Warren forthwith to take into his possession 
the slaves, little Summerset and others, whenever the said 
negroes, or any of them should be found in his County ; pro- 
vided, however, that if Thomas H. Christmas will give to him 
a bond with security, made payable to the clerk and master, 
conditioned that the said slaves shall not be removed away, 
but that they shall be forthcoming upon the further order of 
the Court, then the sheriff is to permit T. H, Christmas to re- 
fain said negroes. The bond in its eondition recites, that 
Christmas was desirous to retain the possession of aii the pro- 
perty aforesaid, and-is willing to comply with the above de- 
cree ; it then proceeds as follows, “ that if Thomas H. Christ- 
mas do well and truly comply, with ald and each of the requi- 
sitions in the above written deeree, by safely keeping, not re- 
moving away, and holding the same (property), subject to the 
order of the Court at the next term &c., then the said obliga- 
tion to be void.” ‘The decree certainly commanded the sheriff 
to take into his possession little Summerset, and al] the other 
property, and have him and it forthcoming at the next term 
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of the Court, unless Christmas would give bond, conditioned June, 1845 


that the said slaves (Summerset and others) should not be re- 
moved away, but that they should be forthcoming, upon the 


further order of the Court. The sheriff did not seize any of *** 


the property, under the writ of sequestration. When Christ- 
mas was notified of the decree, he executed the bond, well 
knowing that little Summerset was one of the slaves named 
in the decree to be forthcoming, wien the Court should de- 
mand him; and he makes no reservation in the bond as to 
him. The obligation, we think, covers little Summerset and 
all the property mentioned in the decree; and not that only, 
which was within the reach of the sheriff. 

Thirdly, we concur with his Honor, that the conditions 
in the bond were not broken, until the Court of Equity made 
the order for the forthcoming of the said slaves, and notice 
thereof given to the obligors, and then a failure to produce 
them. And also that the said slaves should be valued as of 
that date, with interest on that sum to the rendition of the 
judgment as damages. It is not stated, that the slave Sally 
was of greater or less value, at the time of the breach of the 
bond, than she was at the time of her sale; therefore that 
valuation being directed by the Court, is not a cause for a new 
trial. 


Per Curiam, Judgment for the plaintiff accordingly. 
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IN THE SUPREME COURT 


REBECCA J. WOOD ts. LORENZO WOOD. 


June, 1845 Where husband and wife are living in a voluntary state of separation, the 





court may in some cases grant a divorce a mensa et thoro, for the cause of 
adultery committed during such separation. 

But in no case will the court decree a divorce from the bonds of matrimony 
on the petition of a wife, wino has separated herself from and lives apart from 
her husbandon the ground of adultery committed since the separation—unless 
she alleges, and proves on the trial of issues under her petition, that she was 
compelled to sueh separation by the violent or outrageous conduct of her 
husband, in which case it shall be deemed that he separated himself from 
her. 

If a wife petitions for a divorce from the bonds of matrimony, and alleges in 
her petition that she separated herself from her husband, she is estopped by 
this averment, and a verdict,that her husband separated himself from her, will 
not be regarded by the court, unless, upon a proper issue, circumstanees of 
outrage or violence, justifying sueh separation, be found by a jury. 

In a proceeding for a divorce, the issues submitted and the verdict found 
should be as specific and certain, as the facts alleged in the petition. 

The cases of Whittington v. Whittington, 2 Dev. & Bat. 64, and Moss v. Moss, 
2 Ired. 55, cited and approved. 


Appeal from the Superior Court of Law of Davidson Coun- 
ty, at the Spring Term, 1845, his Honor Judge CatpweLi 
presiding. 

This is a suit instituted by Rebecca Wood, against her hus- 
band, Lorenzo D. Wood, for a divorce a vinculo matrimonii, 
for the causes of cruelty and maliciously turning her out of 
doors, and adultery. The parties were married in 1836, and liv- 
ed together until October, 1840, when the petitioner left her hus- 
band, and went to reside with her parents, at some short distance 
off, and has remained there ever since. During heir cohabita- 
tion, they had issue two children. The parties appear to 
have been in much the same rank of life: the petitioner be- 
ing the daughter of a respectable man, the sheriff of Davidson 
county ; and the defendant a practising physician. 

The petition was filed in March, 1843, and charges, that, 
very soon after the marriage, the husband became addicted to 
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intoxication, and was in that state two-thirds of the period they June, 1645 


lived together: that very soon he became unkind, and his 
treatment less and Jess affectionate, until it became cruel and 
barbarous in the extreme, and so continued for more than three 
years immediately preceding their separation. ‘The petitioner 
then states, that the defendant frequently struck her with 
his fist, and choked her until she would fall, and, during 
her several pregnancies, that, with a knife drawn in his hand, 
he often threatened to kill her; and, that upon one occasion 
in the last month of her pregnancy, he swore he would kill 
her, and seized her, and the petitioner states she believes he 
would have done so, had she not with much difficulty escaped 
and saved her life by staying in the fields all night: that he 
often terrified her by threats of taking her life with a large 
dissecting knite, and compelled her to fly for safety and con- 
ceal herself by lying out for a day and night at a time in win- 
ter and summer, exposed to snow and rain: that upon two oc- 
casions she was dangerously ill, and he attempted to poison 
her, as she believes, under the pretence of giving her medi- 
cine—at one time administering some article through a reed, 
in order the better to conceal it; and at the other, mixing upa 
large quantity of some drug in a bowl, and forcing her to take 
repeated doses through the day, although she could not do so 
without being made deadly sick ; which latter drug she charges 
to have been sugar of lead or arsenic. The petition states sev- 
eral other specific acts of gross violence and personal indigni- 
ty ; and that, during all that time, the petitioner demeaned her- 
self as a dutiful, affectionate, and faithful wife: but that, find- 
ing that, instead of reformation on the part of the husband, 
dhe treated her worse and worse, and that her life was every 
moment in danger, and her condition intolerable, she was at 
length “compelled by his conduct to a separation from him, 
and was forced, for safety, to go to her father’s house, where 
she had resided separate from her husband for more than two 
years.” f 

By an amendment at September, 1843, the petition states, 
that, during the time of their cohabitation, the defendant, 
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IN THE SUPREME COURT 


June, 1845. without her knowledge, committed adultery with several 


Wood 


v 


Wood. 


women, as she has since been informed. And that during 
their separation the said Lorenzo D. has lived in adultery and 
had adulterous intercourse with one E. D. P. at New Salem; 
in Randolph, in July 1841, and through the summer of that 
year. “And alsohe had adulterous intercourse with one Re- 
becca Watson in Randolph County, in March 1842, and after- 
wards through that year, and continually afterwards up to 
that time, at the house of the said Rebecca Watson in David- 
son County.” The petition further charges adultery with 
two other named women, besides adultery with divers women, 
whoes names the petitioner alleges herself unable to state.— 
And it charges that the petitioner has at all times lived a chaste 
and virtuous life, and that she has not admitted her husband 
to conjugal embraces after she knew of his criminal acts of 
adultery, nor since she separated from him as aforesaid. 

The prayer is for a divorce from the bonds of matrimony 
and to have the marriage dissolved, and proper alimony a}- 
lowed. 

The answer admits the defendant’s belief, that the petition- 
er would have made an affectionate and prudent wife, if she 
had been left to herself, and her parents had not officiously 
and injuriously intervened, and alienated her affections and 
confidence from her husband, and induced in her a wish to 
leave him and return to them. The defendant states, that in 
consequence of that state of things, his feelings were wound- 
ed, and his temper, no doubt, more irritable than it would 
otherwise have been, and that there was not that harmony of 
sentiment and cordiality between them, nor concert of action, 
needful for the happiness of married life. But the defendant, 
positively denies, that it was in any degree his fault, or that he 
treated his wife with insult or indignity of any kind, much 
less with violence or an offer or threat of violence. He de- 
nies generally and particularly every overt act of that kind 
stated in the petition ; or that the petitioner was ever under the 
necessity of leaving his house for fear of him, or that she ever 
in fact left it and staid out of doors all night or at night at all, 
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or at any other time. The defendant denies, as a gross and June, 1845. 


unfounded aspersion, that he attempted to poison the petitioner, 
and says that he gave her such medicines as were proper in the 
treatment of diseases under which she at those times labored : 
the one article being nitric acid diluted aud administered 
through a tube, in order to avoid injury to the teeth, asa tonic, 
when she was in a state of debility and also as a remedy for sali- 
vation: and the other being tartar emetic given in broken 
doses, to produce long continued nausea and relaxation of the 
system during fever, and not sugar of lead or arsenic, either 
of which would have produced death. 

‘The defendant denies the several charges of adultery, and 
declares that he does not know several of the females, with 
whom criminal conversation by him is alleged. He says, 
that among other unhappy effects of the poison, infused into 
his wife’s mind by her pareats against him, was jealousy, and 
that he was often unable to practice his profession among res- 
pectable females, on account of her injurious suspicions and 
imputations: And he avers, that, during their cohabitation, 
he was faithful to his wife and that he hath not lived in adul- 
tery since their separation. 

The answer further states “in regard to the prayer of ali- 
mony, that, more than two years since, by request of mutual 
friends, the petitioner and defendant agreed to live separately, 
and this defendant conveyed to trustees more than one-half of 
his property for the separate use of the petitioner and the 
maintenance of herself and the child which he permitted her 
to retain.” 

Upon issues to a jury it was found, that the petitioner -had 
been’a citizen of this State for more than three years next be- 
fore the filing of the petition ;‘that the defendant, Lorenzo 
D. Wood, separated himself from his said wife Rebecca, on’ 
the 18th of September, 1840, and is living in adultery with 
another woman ; and that the causes of complaint for a di-' 
vorce existed ‘for six months next before the filing of the pe- 
tition ; and that the petitioner has demeaned herself as a virtu- 
ous and chaste woman sihce the said separation. ' 

85° 
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June, 1845 ‘T’he case states, that at the time of making up the issues, 
the defendant prayed to have an issue as to the agreement al- 

v __ ledged in the answer, for a separation, and the settlement 
Wood. made on the petitioner and her child. But the Court refused 
it, because those deeds were not disputed, and the defendant 
should have the benefit of them, if they could give him any, 
upon a motion on the part of the petitioner for a decree, should 
the issues be found for her. 

The evidence as to the separation of the parties and the 
cause of it was, that, when the petitioner left her husband, a 
peace warrant was taken out against him, and when the con- 
stable served it, the defendant asked him what it was for, and 
the constable told him, “ for abusing his wife”: to which the 
defendant made no reply. ‘The parties have never lived to- 
gether since. 

On the trial, evidence was given, that the defendant had 
been guilty of adultery with Rebecca Watson, (mentioned in 
the petition) before his marriage: that indecent ccnduct had 
been seen between them twice during the marriage and coha- 
bitation of the parties, and that, since the separation, the de- 
fendant and the woman Watson, have lived in adultery since 
the Spring of 1842. On the other hand the witnesses, who 
gave that evidence, were impeached by witnesses on the part 
of the defendant. No other evidence was given of any adul- 
tery. ‘The petitioner declined having an issue upon any of 
the allegations of violence, assaults, threats, or personal indig- 
nities contained in the petition. 

The petititioner’s counsel then moved for a decree for a di- 
vorce from the bonds of matrimony. That was opposed on 
the part of the defendant upon two grounds: the first, that, 
upon the pleadings and verdict, the petitioner was not entitled 
to such a divorce: the second, that the agreement for a sepa- 
ration repelled her right thereto for any matter found here.— 
The defendant then read to the Court three deeds: One was 
an obligation by the defendant and a surety, reciting that the 
parties had concluded on a temporary, if not final, separation, 
and obliging Wood to leave his wife free to remain apart or 
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return to live with him, as she should choose, and without June, 1845 
constraint from him ; and, in the event of their continuing to 
live separate, that she should have and enjoy as her sole and 
separate property, free from any claim by him, whatever she 
might acquire by her own industry, gift or other means: A 
second was a deed to the petitioner’s father, as a trustee, for one 
undivided half of a tract of 100 acres of land in fee in trust 
for the sole and separate use of the petitioner for life, and then 
in trust to convey the remainder to such persons as may be 
her heirs: The third wasa deed to a trustee in fee forthe 
other half of the same tract of land in trust, for John William 
Wood, a son of the parties, and his heirs; but in case the said 
John William should die under 21, without leaving a child, 
then in trust for the petitioner during her life, to her sole and 
separate use, and after her death, in trust, to convey the same 
to her next of blood. 

All those instruments were dated on the Sth day of October, 
1845. 

The Court pronounced for a divorce a vinculo matrimonii, 


as prayed for; but gave no alimony. From the decree the 
defendant appealed. 


Mendenhall and Iredell for the plaintiff. 
Waddell and J. H. Bryan for the defendant. 


Rurrtn, C.J. The opinion of the Court is, that the de- 
cree must be reversed, and the petition dismissed. ‘The ob- 
ject and prayer of the petitioner is singly for a divorce a vin- 
culo, and, consequent thereon, for alimony ; and even the lat- 
ter is now given up. We are not therefore to consider, what 
effect adultery during a state of separation—whether arranged 
peaceably, merely for want of agreement of taste between the 
parties, or for their mutual happiness, or brought about by the 
fault of one or both of them—is to have upon an application 
for a divorce a mensa et thoro. There is an essential differ- 
ence between the two kinds of divorce, and there ought to be 
also in the cases that justify them. For example, even if a 
husband maliciously desert his wife, or compel her to leave 
his house, she is not thereby licensed to debase herself, to the 
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June, 1845. disgrace of her issue by the marriage, and to the imposing on 
Wood he husband a spurious issue, who may legally succeed to in- 
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heritances as presumptively legitimate. It may be very pro- 
’ per, therefore, to relieve a husband in such acase from the 
obligation to maintain the profligate wife and her spurious is- 
sue, and from the danger of pseudo heirs, by a divorce from 
bed and board. An exemplary wife may in like manner be 
protected, by a similar divorce, from the coercion of a hus- 
‘band, whose vicious life during separation proves him unwor- 
thy of her conjugal society. But the question is very differ- 
ent, when an absolute divorce, in dissolution of the marriage, 
and destroying all prospect of reformation and reconciliation, 
is asked for. We have heretofore said, that, upon the lan- 
guage of our legislative enactments, and having a due regard 
to the interests of families and the public morals, a divorce a 
vinculo cannot be obtained by a husband for adultery of the 
wife supervening a separation, occasioned by his fault. Whit- 
tington v. Whittington, 2 Dev. and Bat.64. Moss v. Moss, 
2Ired.55. Independent of the words “ where either party 
has separated him or herself from the other, and is living in 
adultery,” as denoting a separation, involuntary, and unavoid- 
able, at least on the part of the promoter, as necessary to 
ground a divorce on, there is another consideration entitled to 
much weight. Divorces a vinculoare chiefly sought, in con- 
tradistinction to those a mensa, with a view to a second mar- 
riage by the party complaining. Now, the act, Rev. St. ch. 
39, s. 9, gives that liberty only to “the innocent person ;” and 
the innocence spoken of is, we think, not merely in not living 
in eodem delicto with the adulterous defendant, but in being 
free from the fault of failing in the essential duty of marriage; 
that of cohabitation, conversation, and comfort in health and 
sickness. Therefore, when the ground of the divorce sought 
js altogether posterior to separation, it is indispensable that 
the promoter of the cause should show, that he or she did not 
separate from the other party, or, if such was the fact, that it 
was an unavoidable separation, made necessary by the injuri- 
ous conduct of the other party. 

‘These pringiples, declared in previous cases, are decisive 
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against this application. Here the wife, as she admits in her 
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petition, separated herself from her husband : in point of fact, “y..04 


she deserted his bed and board, abjured her conjugal engage- 
ments, and returned to her paternal roof. It is true the jury 
have found, that the respondent separated himself from his 
wife. But that is a finding for the petitioner contrary to an 
estoppel in the record—her admission in the petition, that, in 
point of fact, she separated irom him, and not he from her, 
and therefore such finding has no force, and the party’s admis- 
sion of facts, adverse to the divorce, is binding on her. Moss 
v. Moss. She states, indeed, that she was compelled to 
the separation by his cruel conduct, in the various acts of 
cruelty specifically charged, and that she was forced from a 
regard to the safety of her life, to fly for shelter to her father's 
house. But it is an avoidance of the effect of her acknow]- 
edged separation, which is wholly unsupported ; and there- 
fore cannot be taken into the case at all. If the petitioner had 
established the alleged enormities on the part of the husband, 
we should not hesitate to hold the separation to have been his 
act and not hers: he would not let her stay, but made her go 
away. But that is a most material part of the allegations, and 
therefore no decree can be pronounced for the petitioner, un- 
less upon a verdict of a jury finding the facts, according to 
the fifth section of the act. There is no such finding. On 
the contrary, the petitioner expressly declined having an issue 
upon any single act of the long catalogue of cruelties. We 
must therefore consider, not only that the charges were not 
established, but that they were falsely and wantonly made. 
it is a gross outrage upon the court, to prefer a libel contain- 
ing such serious charges, as the means of obtaining leave to 
file it and proceed to prove it, and then abandon the whole 
series of charges, without attempting to prove one of them, as 
if such grave accusations were but empty words of course. 
Such scandalous aspersions ought not to be lightly made ; as 
they seem to have been here. But, at all events, they are to 
be taken as untrue, as the cause stands. Then we have a case, 
in which a wife leaves her husband without any reasonable 
ground whatever, takes up her abode near him, falsely tra- 
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June, 1815 duces him by imputations of the most unfeeling cruelty, in- 
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cluding repeated threats and attempts to murder her in various 
ways—by exposure, by actual violence, and by poison ; and 
then asks a divorce from the bonds of matrimony, in order 
that she may have liberty to marry again, because the unfor- 
tunate husband, after her withdrawing from him, was unmind.- 
ful of one of her rights, as a wife, and fell into one of the pits” 
of human infirmity. Upon no principle or precedent can 
such a divorce be decreed. The distinction between the cases 
in England, where only divorces a mensa et thoro,can be ju- 
dicially decreed, and divorces a vinculo matrimonii under 
our law, must always be kept in mind. Certainly, such a wo- 
man can never be regarded as “the innocent person” in this 
family feud, and entitled to dissolve this connexion and form 
anew one. More respect is due to the decencies of life, not 
to say to the solemn marital vow, than to countenance such 
an attempt. If it were successful, it would afford but too 
strong a temptation to a person, tired of one marriage and de- 
sirous of another, by separation to bring about that very pec- 
catum, on which the dissolution of the marriage would be 
subsequently sought. 

But it is said, the husband subsequently concurred in the ~ 
separation, and therefore has no right to complain of it. But 
that does not better the case. It only proves, that neither of 
these parties could be entitled to a divorce a vinculo ; for if 
the separation was not an injury to him, it was to society, and 
the welfare of the community is to be consulted more than 
the wishes of the parties. But, in truth, that matter is not 
before us ; for it is not alleged in the libel as one of the grounds 
for a divorce, nor found by the jury. It is merely brought 
forward in the answer, and even there it is not pleaded in con- 
nexion with the divorce directly, but is pleaded particularly 
in bar of alimony alone. Therefore, our opinion does not 
proceed at all upon the separation being by agreement, though, 
if we were to act on it, it wonld not help forward the peti- 
tioner’s claim to this divorce at all. Our opinion goes upon 
the promoter’s dereliction of duty in separating herself from 
her husband without any sufficient, indeed, without any cause 
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in his conduct. Such delictum on her part is a bar to divorce June, 1845. 
a vinculo matrimonii for cause of adultery found by the ju-yo4 


ry. Adivorce a vinculo matrimonii, was that granted in the 
Superior Court, and, indeed, was the only one that could have 
been granted ; for the prayer in the libel and the motion for a 
decree were both confined to such a divorce specifically. 
Therefore the decree must be reversed, and the libel dismiss- 
ed with costs. 

Although we have not made it the ground of our judgment, 
we cannot but notice the extreme vagueness and generality of 
terms, in which the issue is framed and the verdict expressed, 
as to the defendant’s living in adultery “with another woman.” 
For aught we can see, this “ other woman” may not only be 


a different woman from the petitioner, but also a differeut one 


from either of those with whom the adultery is charged in the 
petition. As the libel must make specific allegations, so the 
issue and verdict must conform to the charges in the libel ; 
else the allegata and probata might vary, and the party be 
completely surprised. 


Per Curiam, Petition dismissed. 
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IN THE SUPREME COURT 


RACHEL SIMMS & AL. ts. JOHN SIMMS & AL. 


June, 1845 Where a will is offered for probate upon the ground, that it was found among 


— the valuable papers of the intestate, being all in his hand-wiiting; it is pro- 
per in the judge to leave it to the jury to determine, whether, from all the 
circumstances, they believe the paper-writing was deposited by the deceas- 
ed among his valuable papers, with the intention that it should be his will. 

The case of St. John’s Lodge vy. Callender, 4 lred. 335, cited and approved. 


Appeal from the Superior Court of Law of Orange Coun- 
ty, at the Spring Term, 1845, his Honor Judge CaLpwELL 


presiding. 
This was an issue of devisavit vel non. A paper writing 
dated in 1834, was exhibited for probate at the term, 


1843, of Orange County Court, as the last will and testament 
of Herbert Simms, deceased, passing both real and personal 
estate, to which this caveat was filed, and the issues thereup- 
on made up. The case was brought by appeal to the Superi- 
or Court. The paper writing exhibited was proved to be, in 
all and every part thereof, in the hand-writing of the deceas- 
ed, by three witnesses, as required by the statute, and the de- 
ceased’s name was inserted in the body of the writing, but 
not subscribed to it. Evidence was then offered to shew, that 
it was found among the valuabie papers and effects of the de- 
ceased. Upon this question there was conflicting testimony, 
but the weight of the evidence was in favor of its having 
been so found. The propounders of the paper writing also 
proved by a witness, that he had had several conversations with 
the deceased upon the subject of wills, and that, in one of 
these conversations, which occurred in 1841, the deceased told 
him, that he had been informed by an eminent lawyer, that a 
will, which was all in a man’s own handwriting, found among 
his valuable effects, unattested, would be the strongest sort of 
a will and the hardest to break ; that the witnesses to a will 
frequently caused it to be broken by their testimony as to the 
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sanity of the testator ; that a will was good, though it was not June, 1845 
signed in the usual place, if the testator’s name was in any ginms 


part of it, and though it did not dispose of all of a man’s pro- . 
perty, and did not appoint an executor or mention all his leg- 
atees. 

On the part of the caveators it was insisted, that the paper, 
upon its face, was imperfect and shewed it was not finished 
by the deceased. It also appeared in evidence, that the de- 
ceased owned a valuable parcel of land and two other small 
tracts, two negroes, bonds and notes to a considerable amount, 
and household and kitchen furniture, which were not men- 
tioned in the writing. | Evidence was also offered by two or 
three witnesses of conversations with the deceased, since the 
making of the paper writing, in which the deceased had re- 
peatedly declared, that he had no will. One of the declara- 
tions was made during his last illness, and about three weeks 
before his death, which occurred in June, 1843; and in one 
of these conversations he said, he intended to make a will, 
and expressed a strong desire to provide for a granddaughter, 
who was dependent on him, and for whom, it was proved, he 
entertained a strong affection. It was also proved, that, on 
the day when the will was found, Rachel Simms, the widow 
and one of the caveators, said they had found a piece of a 
will in a basket ; that, if the defendant had finished the will, 
he would have left her the household furniture, and that, on 
the day when he was taken sick, he declared, that when he 
paid off the costs of a law suit and built his mill, he intended 
to make his will. The caveators were a part of his next of 
kin. 

The judge, after stating the law relative to last wills and 
testaments, called the attentiog of the jury more particularly 
to the testimony in regard to the paper writing being found 
among the valuable papers and effects of the deceased. He 
stated to them, that, if it was placed by the deceased among 
his valuable papers and effects, with the intent that it should 
be his will, and was so found at his death, then they ought to 
find for the plaintiffs ; but, though it was placed among his 
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June, 1845. valuable papers and effects, and was so found at his death, 





Simms 
v 
Simms. 


yet, if they believed from the testimony, that it was put there 
by the deceased in an imperfect state, and with the intent that 
it should not be his wi!l, intending to act further on the pa- 
per, then they ought to find for the defendants. 

The jury found that the paper writing offered for probate 
was not the last will and testament of the deceased. From 
the judgment rendered on this verdict, the plaintiffs appealed. 


Badger, H. Waddell and Norwood for the plaintiffs. 
J. H. Bryan for the defendants. 


Rurrin, C. J. The court is of opinion, that it was pro- 
perly left to the jury to determine, whether the script in this 
case was deposited by the party deceased among his valuable 
papers with the intention, that his estate should thereby pass 
as therein expressed—in other words, as his wiil. The argu- 
ment against that position is, that the statute of wills makes a 
paper, all in the handwriting of the deceased, and with his 
name subscribed thereto or inserted in some part of it, and 
found among his valuable papers or effects after his death, a 
good will. So that when those circumstances are established, 
the paper is in law a will, without more proof, and notwith- 
standing any presumptions or proofs to the contrary. For, it 
is said, if that be not so, then every thing, which the statute 
requires with respect to an holograph may exist, and yet the 
jury be at liberty to find thescript not to bea will. The an- 
swer to the argument is, that the statute does not make every 
paper, having the requisites mentioned, a good will; but it 
says, that no last will or testament shall be good, unless such 
last will be found, and so forth. After all, then, a paper writ- 
ten by a party deceased, with his name in it, and duly found, 
is not necessarily a good will, For, what does the statute say 
shall be so found in order to its being a good will? Why,a 
willin writing. Therefore, of necessity it mustin every case 
be enquired, whether that paper be the will of the party de- 
ceased ; whether he had capacity to make a will, and,meant 
to dispose of his estate by the particular script propounded.— 
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Such is the law even as to attested wills ; for it is competent June, 1845 


to shew, by subsequent declarations of the supposed testator, 
that he never assented to the instrument as his will, but that 
it was obtained by duress or fraud. Howell v. Barden3 Dev. 
442, It is true, that when a paper has been attested asa will, 
or lodged with another person for safe keeping, there is no oc- 
casion for further proof of publication ; for those facts amount 
to express publication, of themselves. Therefore the instruc- 
tions to the jury upon such evidence would not be that, in ad- 
dition to the inquiry, whether those facts were true, they 
should inquire, whether the party deceased intended thereby 
to make the instrument his will. Such an intention is the 
necessary legal result from the facts proved, which amount to 
an express publication of the paper asa will. Hence the prop- 
er instruction would be simply, that, if the jury believed the 
witnesses, they ought to find the publication, that is, that the 
party deceased declared that paper to be his will. But when 
there is no such express evidence of publication, the legisla- 
ture did not mean to dispense with all evidence of it, or to 
make every paper, testamentary in its provisions, that should 
be found among the valuable effects of the deceased, conclu- 
sively a published and good will. For suppose half a dozen 
such papers, inconsistent in their dispositions and all found to- 
gether—some perfect by being finished and executed, and oth- 
ers more or less imperfect—which is or are to be received as 
the willof the party deceased? The real oliject of that part 
of the act, which relates to holographic papers, was merely to 
dispense with attestation, as evidence of publication ; and 
leave the case open to other evidence of it, as testaments of 
personalty were before the Ordinary in England ; not alto- 
gether, indeed, in the same full latitude, but in those cases, in 
which the script was lodged by him with another for safe keep- 
ing or was thus kept by himself among his own papers and 
effects of value. In those cases the paper may be pronomnc- 
eda good will. Without those requisites it cannot be; for 
they are rendered indispensable evidence of publication by the 
statute. St. John’s Lodge v. Callender 4 Ired. 335. But 
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June, 1845 though indispensable, they are not conclusive evidence of pub- 
lication, under the statute, more than they before were as to 
vy wills of personalty in the ecclesiastical courts. It is prima 
Simms. facie sufficient ; but it never could have been meant, that it 
should over-rule every thing else. ‘The words do not import 

that, as has been already remarked. They are not, that a pa- 

per of a certain description shall be deemed a good will ; but 

that no paper, no matter how clearly the animus testandi and 

and the actual publication may be proved by witnesses or 
other papers, shall be good as a will, unless it be of the de- 
scription given in the statute. If, indeed, it be of that char- 
acter, then it is prima facie to be received as the party’s will. 

But it must be open to one in interest to shew, that the sup- 
posed testator had not capacity to make a will, that he did not 

put this among his papers, but that it was done surreptitiously 

by some one else, or that the party deceased, so far from treat- 

ing the paper as his will, declared that it was not, and that he 

had no will. Sothere must here, asin the cases before the 
ecclesiastical courts before alluded to, be presumptions for or 
against a paper, according to its adaptation to the estate and 
family, or circumstances of the maker of it, or its state and 
degree of perfection or imperfection in point of form, or the. 
circumstances which caused its imperfection. There is no 
doubt, for example, that a testament is good in England, 
though imperfect in that it was not executed, provided it suf- 
ficiently appear, that it expressed the wishes of the party de- 
ceased, and the execution was prevented by the act of God. 
Now, suppose a holograph will here, with an attestation 
clause, but not executed by signing and attestation, and it ap- 
peared that, when the party wrote it, he said, he would exe- 

cute it, and have it attested the next day, and in the mean 
while he locked it up in his desk with his money and deeds, 

and died suddenly that night: it would seem, that this paper, 

with the party’s name in it, and in other respects conforming 

to the act, must be a good will, notwithstanding that degree of 
imperfection, which consists in the want of the party’s signa- 

ture and the attestation, which it was intended should have 
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been added, and, no doubt, would have been added, but for June, 1845. 


God’s visitation. So, if a person is in the act of writing his 
will, and is taken suddenly ill, so as to stop in the middle of a 
sentence and before disposing of all his estate, as in the begin- 
ning he said he meant to do, and the paper is thus imperfect, in 
the broadest sense of the term, and he dies immediately, but after 
putting the paper in the hands of another person as his will, 
or locking it up in his desk with the declaration that it is his 
will as far as it goes, notwithstanding his inability to complete 
it, we see no reason, why those things should not be deemed 
equivalent to publication proved by attesting witnesses. The 
statute does not require a holograph will to be a perfect will, 
in every and the strictest sense of the term. Neither did it 
mean, that every paper, which might contain any disposition 
in its nature testamentary, should be deemed a good will, be- 
cause in accordance with the letter of the act, although it 
might be imperfect, and so imperfect as, under the circum- 
stances, to satisfy every reasonable person, that the party de- 
ceased intended to make additions to it, and did not intend it 
to be his will, unless such additions should be made, and, 
moreover, from the subsequent lapse of time or change in sit- 
uation, that he had abandoned all purpose of making the ad- 
ditions, and, consequently, of disposing by that instrument. 
Hence, although an imperfect paper may be prima facie 
within the statute, it cannot be deemed to be conclusively so, 
unless, under all the circumstances, the jury can be reasona- 
bly satisfied, that the paper was not in progress, nor abandon- 
ed, but that the party deceased had come to a final conclusion 
to dispose, as far as the paper goes at all events, and continued 
in that mind. The ceremonies prescribed by the act are not 
conclusive of the animus disponendi in such cases ; but all 
other facts and circumstances may be taken into consideration. 
When a paper is spoken of as an “imperfect” will, it means, 
strictly speaking, one which, in point of form, is not all the 
party intended to make it, as apparent from the face of the 
paper. But it is equally true, that the term is frequently and 
properly—though not so properly as in the other sense—used 
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June,1845 (0 mean, that it is not finished in the formal and complete man- 
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ner in which persons generally express their wills. For ex- 
ample, that no executor is appointed, as is usual ; that, though 
it is to be presumed, that every person, who undertakes to 
make a will, does not intend to die intestate as to any part of 
his estate, the particular paper leaves out a considerable por- 
tion of the party’s property, and makes no provision for many 
of his children ; that there is no date, nor any formal conclu- 
sion to the paper; and that it was never executed ; and the 
like. Now, it is obvious, that either one of such imperfections 
or deficiencies argues something against a paper, as a will, as 
the final disposition of the supposed testator; though they 
differ greatly in cogency in themselves, and may differ still 
more according to other circumstances. But that very differ- 
ence shews, that it is a question of actual intention in each 
case. Here it might justly have been argued, that from the 
state of the family and the dispositions in the instrument, it 
was fair to infer, that the great object was to provide, perhaps 
out of property gained by the marriage, for a second wife and 
a single child by her, and, therefore, that the party deceased 
integded the instrument to operate, as far as it goes at all events, 
wh he added any thing or executed the paper, or not. 
Indeed, it was said in the argument, that it wasan error in the 
court not to put that point directly to the jury, as they might 
have found such a purpose ; whereas, from the instruction, as 
given, the jury might have understood, that they must find 
against the will, if the party intended for aiy reason to act 
further on the paper, as by adding other dispositions or by ex- 
ecution. But the counsel did not ask that view to be taken 
on the trial, and a judge is not to be deemed as not doing his 
duty toa party by omitting an argument for him, which 
neither he nor his counsel suggested. It is sufficient that the 
proposition, as stated to the jury, be:not erroneous in itself, or 
in its application to the case; and if more precise instructions 
are wanted, they must be prayed. Here the instructions giv- 
en were in themselves correct, and relevant to the facts in ev- 
idence. For, certainly, an unexecuted paper is subject to 
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some presumption against it; Montefiore v. Montefiore, 2 Ad. June, 1845 


354 ; though that presumption may be rebutted by accounting 
for the want of execution, as sudden death or the like. Yet 
such a paper, which takes no notice of several parts of the 
party’s property and of several of his children, appoints no 
executor, but terminates abruptly, and was not executed, 
though the party deceased lived nine years after it was writ- 
ten and had the paper under his control, has pretensions, on- 
ly the most questionable, to be or to have ever been regarded 
by that party as his will. And when to that are added his ex- 
press and frequent declarations, that he had made no will, thé 
conclusion might well be drawn, that the party never publish- 
ed or intended the instrument, in its actual state, to be his will 
to any purpose. Scott v. Rhodes, Phill. 12. Montefiore v. 
Montefiore, 2 Add. 354. At all events, that was a question of 
fact, and was fairly left to the jury. 

It was further contended, that the instructions were errone- 
ous in saying that in order to make the paper a will, it was 
necessary that the party deceased should have “ placed” it a- 
mong his valuable effects with an intention, that it should be 
his will: whereas, the act is, that if it be “found” 
those effects after the party’s death, that shall be sutton 
But that is a mere verbal criticism; for the act plainly sup- 
poses, that it was “found” among the party's valuable effects 
after his death, because he “placed” it there as his will be- 
fore his death. The instructions, therefore, only expressed 
what the statute implied. 


Per Curiam, Judgment affirmed. 
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June, 1845 crease its circulation by making new discounts; that Williams 


Bank of 7@Plied, that the bank had a plenty of Virginia bank notes and 
the State might pay out them, and that they would be as good to him as 
Ford, North Carolina bank notes; that the witness still objected, 
upon which Williams urged it as a duty upon the bank to as- 
sist the merchants generally, and his house particularly, as it 
had had long dealings with the bank and had materially as- 
sisted the institution ; that Williams then applied to the direc- 
tory, and, urging upon them the same reasons, obtained from 
them (his partner, Green, being one of them) the loan as above 
stated. This witness testified further, that it was the practice 
of his bank to have quarterly settlements with the Virginia 
banks, and exchange to them such of their notes, as his 
bank had received, for the notes of his bank, which they had 
received, and that the excess was entered to the credit of the 
bank having the larger amount; that, about the month of 
February and for some time afterwards, the credit of excess 
was in favor of his bank for a considerable amount, and this 
account did not draw interest from the debtor bank. He stated 
also, that the Virginia notes were worth as much as the North 
Carolina notes to his bank, as it wished to use them to meet 
the probable demands of the Virginia banks on the resump- 

tion of specie payments in May 1842. 

The counsel for the defendant contended, that it appeared 
from the evidence that the bank had made the loan of $ 2000 
to Williams in Virginia bank notes to be repaid in North Ca- 
rolina bank notes or specie, and that as the Virginia notes 
were then worth less than the North Carolina notes or specie, 
the agreement was for more than lawful gain to the bank, and 
was therefore prohibited by the statute against usury, even 
though the parties may not have thought at the time that they 
were violating the statute. The counsel for the plaintiff con- 
tended, first, that, it the Virginia notes lent by the plaintiff 
to Williams were intrinsically worth to him as much as the 
same numerical amount in cash or North Carolina bank notes, 
the loan was not usurious, and they argued to the jury, that 
the declarations of Williams to Ehringhaus, the cashier, shew- 
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ed that such was the fact ; secondly, that, if the parties believ- June, 1845. 


ed that the Virginia notes were intrinsically worth to Williams 


Bank of 


as much as the same numerical amount in cash or North Ca- the State 


rolina bank notes, though in point of fact they were of less 
value, the loan was not usurious; thirdly, that, if Williams 
represented to the bank that the Virginia notes were worth as 
much to him as the same numerical amount in cash or North 
Carolina bank notes, though, in point of fact, they were of less 
value, yet if the bank believed and acted upon the representa- 
tion, the loan was not usurious. 

The Court instructed the jury, that, if nothing more appear- 
ed in the case than that the plaintiff lent to Williams the sum 
of $ 2000 in Virginia bank notes, upon an agreement to be re- 
paid in North Carolina bank notes or specie, and that Virginia 
notes were then at a discount below the North Carolina bank 
notes or specie, the agreement would be usurious under the 
statute, and the plaintiff could not recover in this suit upon the 
$ 4400 note, taken in part for the renewal of the $ 2000 note : 
But that, if the Virginia bank notes, though at a discount with 
all other persons, were intrinsically worth as much to Wil- 
liams as the same numerical amount in cash or North Caroli- 
na notes, or the parties believed so, though in fact it were not 
so, or if Williams represented the fact to be so and the bank 
acted upon the representation, believing it to be true, though it 
were not so, the loan was not upon an usurious agreement and 
the plaintiff ought to have a verdict. The Court further in- 
structed the jury, that Williams’ declarations to Ehringhaus, 
as to the value of Virginia bank notes to him, might be con- 
sidered by them as evidence tending to shew, that the Virginia 
notes were worth as much to him as the same numerical 
amount in cash or North Carolina notes, but it was not con- 
clusive evidence of that fact, and that the same declarations 
might be considered to the same extent in reference to the be- 
lief of the bank and Williams, or the belief of the bank alone, 
acting upon the representations of Williams as to the value to 
Williams of the Virginia notes. 

The counsel for the defendant then requested the Court to 


Ford. 
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June, 1845. instruct the jury, that if William’ credit was so bad as to in- 
" duce his creditors to receive the Virginia notes from him at 
ank of f : , 
the State par in the payment of their debts, that circumstance would 
Ford, 20t be sufficient to establish the fact, that they were intrinsi- 
cally worth to him as much as the same numerical amount in 
cash or North Carolina notes, The Court declined giving 
the instruction as prayed, without adding an explanation, to 
wit, that if the bank knew that the Virginia notes would an- 
swer as cash or North Carolina notes in the payment of the 
debt of Williams in consequence of his bad credit, and made 
the loan with that knowledge, then it would be usury: But 
if the bank did not know that such was the case, but believed 
that the Virginia notes were truly intrinsically worth to him 
as much as the same numerical amount in cash or North Car- 
olina notes, then the loan was not usurious. 
The jury returned a verdict for the plaintiff, and judgment 
being rendered pursuant thereto, the defendant appealed, 


Badger for the plaintiff. 
Kinney for the defendant. 


Rurrtn, C. J. The Court has sought to discover some 
ground, on which this case can be distinguished from what it 
was, when here before in the name of the Cashier, Mr. Eh- 
rignhaus, against the same defendant. 3 lred. 522. But there 
does not appear to us tv be any difference. The facts are 
substantially the same, and the legal result must also be the 
same. 

There was a loan of $2000 to Williams in the notes of the 
Bank of Virginia, when notoriously depreciated at the place 
where the loan was made ; and it was made a condition of the 
loan, that the borrower should receive the proceeds of his note 
in those notes, as if they were at par, and should pay his note 
at maturity in North Carolina bank notes, then at an average 
value above Virginia notes of 3 per cent. That agreement 
has hitherto been held by this court to be usurious ; because, to 
the extent of the depreciation, the lender had a gain over and 
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above the lawful rate of interest, and got upon a 90 days note June, 1845. 


oe 


4} instead of 14 per cent. - 
The judge, who presided at the first trial, thought, as the ie State 


borrower said, “he was willing to take Virginia bills, as they ory 
would answer to pay debts at the then nominal amount, for 
which purpose he wanted them,” and as witnesses stated that 
they did pass at their numerical value in payment of some 
debts, that there was no unlawful gain made out of the bor- 
rower; therefore, that the contract was not usurious. But 
we were of opinion, that the use, to which the notes were ac- 
tually applied by the borrower, could not change the charac- 
ter of the agreement—which last was the criterion for deter- 
mining, whether there was usury or not. By the agreement 
the lender unlawfully gained 3 per cent. besides interest for 
the time, and the borrower lost that by the agreement ; and 
that could not be altered by the borrower subsequently throw- 
ing the loss on some one else. For the future disposition of 
them could have no influence in determining, whether the 
borrower was compelled to give the lender abovejthe rate of 
6 per cent: at all events, unless some particular mode of ap- 
plication of the notes was in the contemplation of the parties 
by which they would certainly answer the borrower ail the 
purposes of cash, or the lender engaged as a part of the a- 
greement, to make them worth to the borrower as much as 
he took them at. 

His Honor, who presided at the last trial, admitted the gen- 
eral principle, that lending depreciated bills upon an agreement 
for the repayment in bills not depreciated—nothing else ap- 
pearing—is usurious. But the Cashier stated, that, when the 
borrower was urging for the loan and the Cashier was object- 
ing, on account of the condition of the bank and the danger 
of issuing its own notes, the borrower said, “ Virginia bills 
would be as good to him as North Carolina bills”—omitting 
now, what was stated before, that the borrower gave, as the 
reason why they would be as good, that he wanted them to 
pay debts, and they would answer that purpose. In other 
respects, the two statements are the same. Upon this evidence 
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June, 1815 jt was feft to the jurv to find, that the Virginia bills were in- 
“Bank of ‘insically worth to Williams as much as “the same nominal 
the State amount in cash or North Carolina notes, with instructions, 

Ford. that, if they should so find, then, though the bills were at a 
discount with all other persons, the loan was not usurious. 
Those instructions are, we think, erroneous. 

If there be blame upon any one for the error, this court 
must take to itself a due share of it; as, probably, the terms, 
in which the directions to the jury were expressed, were ta- 
ken from the opinion given in the former suit. After decid- 
ing the point in that case, that the contract as there stated, was 
usurious, Judge Gaston proceeded further to state, that pos-, 
sibly there might be instances, in which the lending of depre- 
ciated benk notes would not be usurious ; and he then uses the 
language, adopted by his Honor, “that if the notes, though 
depreciated in the money market, or even with all other per- 
sons, had been to the borrower intrinsically worth the value 
at which they were received, then there would be no usury.” 
It is to be observed, that this was an obiter dictum, and we 
must say, that, like most others, it was not duly considered by 
us or the distinguished judge from whoin it fell, and who was 
generally so clear in his perceptions and choice in his words, 
as to reason accurately and express himself with uncommon 
precision. But it is cbvious, that the term “intrinsically” 1s 
not used in its proper sense, and, in context with the admis- 
sion, that the Virginia notes were at a discount with all other 
persons, the whole position is not very intelligible. The 
“ intrinsic value” of a thing is its true, inherent, and essential 
value, not depending upon accident, place, or person, but the 
same every where and toevery one. Bank notes have, in- 
deed, no intrinsic value. ‘They only represent value, by be- 
ing the promise to pay money (which has intrinsic value) by 
persons of undoubted ability or credit; which induces the 
world to take them in the stead and at the value of money. 
They are as good as money, though without its intrinsic val- 
ue; because money can be had forthem when the holder 
will, and they pass asmoney. But that is in no sense true, 
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with respect to the notes of banks, that will not redeem them, June, 1845 
or which, from any cause, do not pass as money, that is, 80 Dank of 
much current coin as is mentioned inthem. They are then the State 
not only without intrinsic value, but they do nof represent pora, 
that which has such value, namely, as much money a3 they 
purport to promise. And when “ intrinsic” is used in refer- 

ence to persons, as it was iu this case, it is misapplied in a 

way that misleads; for, when a note is ata discount in the 
market, and “all persons” refuse to buy it or to take it at par 

but one, and that one receives it at par, by way of loan, made 

upon the condition, that he shall so receive it, we cannot say, 

that the “instrinsic value” of the note is thereby affected ; 

but the fact merely is, that such single person was willing, in - 
order to get the use of the note, to take it at more than all 

other people would, and more than its true value. If, indeed, 

the Bank says to the borrower, although we cannot lend you 

cash, nor our own-notes payable here, on which you may im- 
mediately demand cash, and, therefore, cannot make the loan 

you desire, unless you will take it in foreign depreciated notes; 

but the depreciation shall not be your loss, but ours; then we 

agree there isno usury. Asif the lender agree to receive 

from the borrower the same kind of notes in payment of this 

or any other debts, or in deposit, as cash. There the gainand 

loss of the parties would be equalized by the two parts of the 
transaction. Or if the borrower inform the lender, that he 
wishes to pay a debt at the place where the bank notes are 
payable, and the lender engages that they shall be there worth 

to the borrower their numerical amount in cash, the same — 
consequence would follow; the risk of loss being that of the 
lender, there could be no unlawful gain made by the lender 

from the borrower. But when the whole risk is left on the 
borrower by the terms of the contract, the imposition of the 
depreciated notes on him, as good money, will not lose its 
character of usury, by the borrower's saying that they would 

be as good as money to him. ‘To have that effect, the fact, 

that they were as good as money to him, ought to be shewn, 

if, indeed, in the nature of things; that be possible ; or it ought 
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Juwe, 184510 appear, that it formed a part of the contract, that the bank 
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should make them as good, if they should turn out not to be so. 


the State In any other sense than this; the “intrinsic value” of the 
Ford, notes to Williams can only mean, that he used them at their 





nominal amount in certain transactions, and not that they 
were worth that amount. Now, that takes us back precisely 
to the error committed in the first trial, by endeavoring to 
search for evidence of the actual loss or gain to the borrower, 
instead of abiding by the gain or loss of the lender, as con- 
tracted for. Except in this last sense, there is no evidence 
on which the jury could find the value, intrinsic or nominal, 
of the notes to the borrower. He may not have lost on the 
transaction ; for perhaps he bought property with them at 
half its value, or may have lent them to some one else at par 
and a still higher rate of interest. But with money he could 
have done still better by the difference in the vaiue ; because 
with money he could have bought these notes at their depre- 
ciation, and then with them made his other bargains. But 
such advantageous dispositions of them are his own acts and 
at his own risk, altogether distinct from the original contract 
of lending and borrowing, in which the lender made no en- 
gagement to bear the loss, but imposed it on the borrower. 
By that contract the lender got clear of the notes, knowingly 
reserving for the loan of them more than the lawful rate of 
interest; and thereby is its validity to be determined. It 
would be exceedingly dangerous, and break down all the 
guards provided by the legislature for the protection of the 
needy against their own weakness in a time of distress, and 
against the exactions of mony lenders, if a bank were allow- 
ed thus to bargain with men, who are often ready to raise mo- 
ney, on almost any terms, to meet present emergencies. They 
always say, and it may be, often think, they can make an ad- 
vantageous use of the money, though obtained on hard terms. 
But the legislature has said, that the terms shall by no shift or 
device exceed a certain rate, or else the contract shall be void ; 
and our duty is to administer the law with an even hand, a- 
gainst, as well as for, lenders. 
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We have not overlooked the statement of the Cashier, June, 1845 





“that the Virginia bills were worth as much as the North p.0) 7 
Carolina bills to the bank, as it wished to use them to meet the State 
the probable demands of the Virginia banks on the resump- Ford. 


tion of specie payments, which took place on the Ist of May, 
1842.” At first view that struck us as a singular statement, 
when it appeared from the Cashier, that he had large balances. 
against the Virginia banks, on which they would not pay in- 
terest, and that, so far from those notes being as good as our 
own, the bank had refused to take them either in general de- 
posit or payment ; and that they could be purchased in mar- 
ket for their own notes at an average discount of 3 per cent.. 
But we cannot suppose the witness meant thus to contradict 
the acts of his bank and his own statements ; and therefore 
we cannot understand him to say, that the Virginia notes 
were, at the time of this loan, worth as much to the bank as 
the North Carolina notes. But we must understand him, con- 
sistently with himself, to have meant, that, if the bank kept 
the Virginia notes from that time (about the last of February) 
until the 1st of May following, and the banks of Virginia 
should then resume specie payments, they would then be 
worth as much as the North Carolina notes. But, besides 


the uncertainty of the event of resumption, the delay itself, of 


two months, made a difference of one per cent. which was 
gained by lending them out. Indeed, disguise it as we may, 
every attempt by a bank to put upon a_ borrower bank bills, 
not its own and below par at that time and place, is prima 
facie usurious ; and, as it seems to us, is conclusively so, if 
the bank does not by the contract engage to make them good 
as cash, and requires repayment in a different and better me- 
dium. We are not aware of any other means of making such 
a contract consistent with the law. Here the case states, that 
the lender required the borrower to accept these notes at par, 
and expressly refused to take them back at the same rate, and 
there was no obligation on the lender to make them of the 
full numerical value to the borrower, but he was to get them 
off on the best terms he could in the market, and the lender 
88 
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June, 1845 at the same time required payment in a medium worth one 

—"——" hundred cents in the dollar. It is clear, the bank could not 
lose, but must gain the amount of depreciation, besides the 
discount: which is usuty. There was no evidence on which 
it could be left to the jury to say, that the notes were of great- 
er value to Williams than the market value; and it was er- 
roneous to give the instruction founded on that hypothesis. 


Per Curiam, Judgment reversed and venire 
de novo. 


WILLIAM A. LASH & AL. ADM’RS. &c. vs. LEONARD ZIGLAR, 


Where, on a judgment recovered, the defendant is committed in execution to 
the Sheriff, either upon a ca. sa. or upon an order of commitment on his pe- 
tition for the benefit of the insolvent debtors law and his failure _tw entitle 
himself thereto, and the Sheriff voluntarily permits him to escape, the Sheriff 
is liable for the debt, even though he may afterwards retake his prisoner. 

The plaintiff in such a case may affirm the prisoner in prison at his suit; but 
such affirmation will not be presumed; it requires some positive act. 

The plaintiff cannot, in his action against the Sheriff, for such voluntary es- 
cape, recever more than the amount of the debt, costs and interest, at the 
time of the escape. 

Where the plaintiff had two judgments against the deféndant, and it appeared 
from the records that the defendant was ordered into custody only on one, 
the Sheriff is liable for the amount of that one alone. 

Where a plaintiff, having two judgments against the same defendant, brought 
his aetion against the Sheriff for an escape and declared on both the judg- 
ments, held that though he could not recover on one, he might on the other, 
judgment. 

The case of Dowd v. Seawell, 3 Dev. 185 cited and approved. 





Appeal from the Superior Court of Law of Rockingham 
County, at the Spring Term, 1845, his Honor Judge Caxp- 
WELL presiding. 








OF NORTH CAROLINA. 


703 


This was an action of debt for an escape, brought by the June, 1845 
Lash 
= 
Ziglar, 


intestate of the plaintiffs against the defendant, late Sheriff 
of Stokes, for the escape of one Thomas S, Martin. The 
declaration contained two counts; one for a voluntary, and 
the other for a negligent, escape. The defendant entered the 
following pleas; Ist. Nil debet; 2ndly. That Thomas S. 
Martin escaped from prison, without the knowledge or privity 
of the defendant and against his will, and that the defendant 
freshly and diligently pursued Martin and retook him on the 
8th of September 1843, before the commencement of this ac- 
tion, and had him detained in execution for the debt of the 
plaintiff, then and there continually until December Term, 
1843, of Stokes County Court, when he was discharged by 
the judgment of the said Court; 3dly. That Martin escaped 
without the knowledge &c., and the said Martin on the 8th of 
September 1843, voluntarily returned into the custody of the 
defendant, before the commencement of this action, and that 
the defendant had him continually in custody in execution for 
the debt of the plaintiff then and there, from that day until 
December Term 1843, of Stokes County Court, when he was 
discharged out of custody by the order and judgment of the 
said Court. 'To these pleas, replications were entered. It ap- 
peared from records, introduced by the plaintiff, that the plain- 
tiff’s intestate had obtained two judgmeits against one Thom- 
as S. Martin, at December Term of Stokes County Court 
1841, one for $1714 72, the other for $928 62}; and for 
the want of bail he was committed by the Sheriff to the jail 
of the said county and was turned over to the defendant, when 
he came into the office of Sheriff. Thereafter he gave notice 
to the plaintiff’s intestate, and notices to other creditors, of his 
intention to avail himself of the insolvent debtor’s act, having 
filed a schedule with that view. An issue of fraud was made 
up by the plaintiff’s intestate in one case, the case of the larger 
judgment, and, the jury finding fraud on the part of the said 
Martin, he was, at June Term 1843, of Stokes County Court, 
adjudged by the Court to be imprisoned, until the next County 
Court or until he should make a full and fair disclosure of his 
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June, 1845. property and effects. As to the several acts of escape alleged, 
Lash 


it appeared, that on the evening of the day, when the said 
judgment on the issue of fraud was rendered, and after it was 
rendered, the said Martin was seen at a drinking shop in Ger- 
manton (the county town) in a different direction from that 
leading from the court-house to the jail, unaccompanied by 
any officer, but how long he remained there did not appear ; 
that, shortly afterwards, the defendant, who had been Sheriff 
from September 1842 and was then Sheriff, was heard to in- 
quire for him, and in a short time was seen taking him to jail. 
It further appeared, that the room of the jail, set apart for 
debtors, was below stairs and that the door opened into a pas- 
sage, running through the jail, secured by two outer doors, 
and that the rooms up stairs called iron cages, having passages 
between them and the main walls, were set apart for criminals ; 
that the said Martin, on the next day afier his commitment, 
was seen up stairs, louking out of the window grates, which 
he could not have done, had he been confined in either of the 
iron cages ; that, on Thursday night after the Court, he made 
his escape; that a deputy and some members of the defend- 
ant’s family went in pursuit the next day and returned the 
same day without Martin ; how far they went did not appear. 
It was further in evidence, that, some days thereafter, the de- 
fendant went in pursuit of him, and, on his return said he had 
been to Patrick Court House in Virginia, a distance of about 
thirty miles, where he had seen the said Martin, but was 
afraid to take him, as he was told it would be unlawful, and 
said further that the said Martin would be back, or had prom- 
ised to be back, by the next September Court. ‘The Friday 
or Saturday before September County Court, the said Martin 
was brought to Germanton by a deputy of the defendant, 
and, after sitting some time in the family room of the jail, was 
committed to close prisou. 

On the part of the defendant it was insisted, that the seve- 
ral escapes alleged, if escapes at all, were negligent ; and, for 
the purpose of accounting for the said escape from jail on 
Thursday night, he introduced witnesses, who testified, that 
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there was some appearance of violence about the facing of the June, 1845 


door of the debtor’s room and also to the guard over the bolt 
of the door, but none of them testified, that the lock, or any 
door, or any part of the jail was actually broken. And for 
the defendant it was also insisted, that there had been a fresh 
pursuit and recaption, before suit was brought; it appearing 
that the said Martin was re-committed on the 11th of Septem- 
ber, and the suit was brought on the 14th of the same month. 
And it was also insisted for the defendant, first, that, under 
the judgment of the County Court of-Stokes, at June Term, 
1843, the said Martin was not in execution ; secondly, that, 
if in execution, it was only in one case or under one of the 
judgments offered in evidence, as to which the issue of fraud 
was made up and tried, and that the plaintiff could not recov- 
er for both, and, having joined them, he could not recover for 
either ; thirdly, that the judgment of the County Court was 
not such a judgment, as required the defendant to commit the 
said Martin to jail, and therefore that the said Martin was not 
in custody. 

The last points raised were reserved by the Court. Asto 
the several escapes alleged, the court charged, first, that, if 
the jury believed that, if Martin was in custody of the defen- 
dant after this judgment, and was permitted by leave to go to 
the grog shop, as deposed to, such conduct in Jaw amounted 
to a voluntary escape ; and secondly, if there was a room in 
the lower story of the jail, set apart for the commitment of 
debtors, as deposed to, and the defendant allowed Martin to go 
out of such room and be up stairs, that such conduct would 
amount to a voluntary escape ;“and upon the ¢hird point the 
court charged, that if Martin escaped from the jail. on the 
Thursday, as deposed to, and did so by the connivance of the 
defendant, such conduct would amount to a voluntary escape. 
On this last point, however, the court left it to the jury to say, 
whether the escape from jail was voluntary or negligent, and 
charged, that, though the escape should be a negligent one, 
still it did not appear, if the evidence was to be believed, that 
the defendant had made such fresh pursuit and recaption, as 
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June, 1845 would excuse him. On the first question of law reserved, the 


Lash 


v 
Ziglar. 


court was of opinion, that Martin was in executiou, according 
to the spirit apd intent of the act of Assembly, and that the 
judgment of the County Court was such a judgment, as re- 
quired the defendant to commit the said Martin, and he was 
therefore in lawful custody. On the other question the court 
was of opinion, that in cases of escape, the sheriff became the 
debtor by assumption of Jaw, and as both judgmer.ts had been 
sued on, and an issue had only been made on one, and there 
being an escape in but one case, the plaintiff could not re- 
cover. The jury having found a verdict in favor of the plain- 
tiff on his count for a voluntary escape, the court directed the 
verdict to be set aside and a nonsuit entered. From this judg- 
ment the plaintiff appealed. 


Kerr and Jredell for the plaintiffs. 
Morehead and Waddell for the defendant. 


Dantet, J. The plaintiffs intestate issued two writs in 
debt against one ‘Thomas S. Martin, who was arrested, and 
for want of bail was put in jail. Judgments were obtained on 
the said two writs against Martin, one for $1,714 72, the other 
for $928 624. and costs. Martin escaped from the sheriff's 
custody, and the plaintiffs have brought this action of debt 
against the defendant, the sheriff, to recover the amount of 
both judgments, for his permitting the said escape. The dec- 
laration contains two counts, one for voluntarily permitting 
Martin to escape, contrary to the statute ; the other, for negli- 
gently permitting Martin to escape, contrary to the statute. 
Plea—nil debet. As to the smaller judgment, there is no ev- 
idence, that the plaintiffs ever moved the court, after the ren- 
dition of the same, that Martin should stand committed in sat- 
isfaction of it. We may therefore lay so much of the case 
as relates to that judgment, out of our consideration, as there 
never was a commitment of Martin in satisfaction of it, after 
it was rendered ; and, of course, an action of debi, under the 
statute, could not be maintained against the sheriff, for Mar- 
tin’s escape as to that judgment. As to the larger judgment, 





OF NORTH CAROLINA. 707 


jt appears, that Martin petitioned in this case to be relieved June, 1845. 
from his imprisonment, by taking the oath of insolvency.” | 13. 
He filed his schedule of property, and the plaintifis made up —_v 
an issue of fraud as to the same in this case. On the trial of 78" 
the issne, Martin was brought into court by the defendant, to 
see and aid in the trial of the same. The jury found the said 
issue against Martin; and the court thereupon immediately 
made the following order in that cause, in the presence of 
Martin and the sheriff, who then held him in custody: “It is 
considered and adjudged by the court, that the defendant be 
imprisoned, until the next term of this court, and thereafter _ 
until he make a full and fair disclosure and surrender of his 
money, goods, and effects.” ‘The judge was of opinion, that 
the above order of the court was a commitment of Martin in 
execution, for the satisfaction of the judgment, which the 
plaintiff had recoved against him, and in which case Martin 
had petitioned the court to be relieved under the insolvent 
law. Martin was imprisoned by the defendant, as sheriff, in 
close jail, subsequent to the above order; and it must be ta- 
ken, that he was imprisoned under the said order, although a 
copy of it was not lodged by the plaintiffs with the sheriff, af- 
terit was made. ‘The sheriff was, at the time the above or- 
der was made, in court, with Martin as his prisoner; and he 
must be considered, as having legal notice that the character 
of the imprisonment was changed by force of the above or- 
der from that for the lack of bail, to that of commitment in fi- 
nal execution on the said judgment. ‘This court agrees with 
his Honor upon this point, for the reasons aforesaid. 

When a commitiitur is entered on the roll, it does not re- 
cite the judgment, as the defendant’s counsel insists. The 
prisoner is brought into court by the Marshall of the prison ; 
then the order is entered at the foot of the judgment in the 
presence of the prisoner, on the said roll. And it only refers 
to the judgment, by stating, that he is committed in execu- 
tion for the debt and damages aforesaid, there to remain until 
the plaintiff be fully satisfied the said debt and damages. The 
entry of the committitur in the Marshall’s book, which is kept 
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June, 1845 in the judgment office, is not essentially necesaary, although 


Lash 
v 
Ziglar. 


usually made; Arch. Forms, 474. The voluntary return of 
Martin to jail, before this action was commenced, does not 
prevent the plaintiifs from proceeding in debt against the sher- 
iff, as the escape is found to be a voluntary one; and the 
sheriff had no power, as such, to retake or detain the prison- 
er. Litilefield v. Brown, 1 Wend. 398. 2 Wils.295. The 
plaintiffs might have affirmed the prisoner in prison at his suit; 
but such affirmation will not be presumed; it requires some 
positive act; Ibidem. 

The, jury found a verdict in favor of the plaintiffs; and 
they found also that the defendant voluntarily permitted Mar- 
tin to escape from his jail; and they further found in the said 
verdict, that the defendant doth owe $——; a sum covering 
both judgments, interest and costs, with interest up to the day 
of trial. This verdict was rendered, subject to certain points 
of law, which had been reserved by the court during the trial. 
The court, in deciding the reserved questions of law, was of 
opinion, that as the plaintiffs were entitled to recover against 
the sheriff for the escape, only the amount of the larger judg- 
ment, on which Martin had been ordered in execution, he 
could not have judgment for that sum, although the verdict 
was rendered subject to the opinion of the court as aforesaid, 
and although the plaintiff agreed to remit all the said verdict 
down to that sum. The court said, that as the plaintiffs in 
their counts demanded, as their debt under the statute, the a- 
mount of both judgments they had against Martin, and had 
failed on the trial, in shewing that they were entitled to de- 
mand any thing for the lesser judgment, they in law, could 
not have judgment against the sheriff for the amount of the 
one, on which Martin was in jail on execution, and was by 
the sheriff voluntarily permitted to escape, and he set aside 
the verdict and nonsuited the plaintiffs; who therefore appealed. 
On this point, we think that his Honor erred ; and that the plain- 
tiff, on remitting the verdict the amount only of his larges 
judgment against Martin, was entitled to have had a judg- 
ment in this action against the defendant for that sum. If an 
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action of debt is brought on a single bond, a judgment, or for June, 1845. 


a penalty in a statute or on a bond, the precise sum must be 
set out in the declaration, and the verdict must agree with that 
sum; for if a recovery of more or less were allowed, there 
would be a variance between the allegata and probata, and 
the declaration would convey to the defendant no information 
of the cause of action. But in the action of debt, the exact 
sum is not in all cases to be recovered ; for if, from the natare 
of the demand, the true debt is uncertain, the sum may be set 
forth in the writ and declaration large enough te cover the 
real debt, and there shall be a verdict according to the truth 
and judgment thereon. It is to be observed, that this action 
of debt, by force of the statute, is on the judgments, but is a 
demand for so much money, as the plaintiffs have lost by the 
escape of their debtor, who was in custody under two several 
committiturs, made by the court, as the declaration alleges, on 
two several judgments against the debtor. The case is, there- 
fore, like debt on two several bonds, in which each must cer- 
tainly be described in the declaration correctly. But it is not 
essential to the recovery on one of them, that a recovery 
should also be effected on the other. It is not a question of 
pleading in itself, but merely a question of agreement or vari- 
ance between the demands described in the pleadings and 
those given in evidence. There may be a recovery on one, 
if proved as Jaid, and not on the other, because not proved as 
laid. For there is no surprize on the defendant nor any dis- 
crepancy in the record. The only objection to such a decla- 
ration is duplicity, and that is a defect, which can be taken ad- 
vantage of by special demurrer. Hancock v. Prowd, 1 Saund. 
336. Mansel on Demurrer, 2. The sum demanded in the 
declaration is large enough to cover the sums due on both ex- 
ecutions; but the plaintiff on the trial failing to'prove that 
his debtor was in execution on one of the said judgments is 
not a reason, we think why he should not have a verdict and 
judgment for so much of his demand as the other judgment 
against the debtor called for,on which the said debtor was 
committed in execution, and the defendant thereafter permit- 
89 
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June, 1845ted him to escape. Dowd v. Seawell, 3 Dev. 185. Weare 


Lash 
v 


Ziglar. 





of opinion that the judgment of nonsuit must be reversed, 
and a judgment rendered for the plaintiff for $1,714 72. This 
could be done by modifying the verdict according to the agree- 
ment for taking it, subject to the opinion of the court. But it 
is not necessary to do so, as the plaintiffs offer to remit the 
excess, and that is the simple mode. 

We are of opinion, from several decided cases in New York 
on statutes similar to our own, that the plaintiffs cannot have 
interest by way of damages after the date of the judgment 
against Martin, although he might have had interest against 
Martin himself, up to the payment of the judgment. Thomas 
v. Weed, 14 John. Rep. 255. 2 Johns. Rep. 453, 454. 1 
Wendell, 401. 

We have not thought it necessary to enquire whether each 
of the several opinions given by his Honor, as to what con- 
stitutes voluntary escapes, be correct or not; as the jury have 
expressly found that “the several escapes complained of were 
voluntary,” and there can be no doubt, that an escape from 
the jail “by the connivance of the sheriff” is a voluntary es- 
cape, as well.as suffering the prisoner to go out of the actual 
custody of the sheriff to a tippling house in a different direc- 
tion from the prison, at his liberty, instead of taking him to 
prison. 

The judgment of nonsuit must be reversed, and a judgment 
rendered for the plaintiffs according to this opinion. 


Per Curiam, Judgment accordingly. 
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DOE EX DEM. H. B. CALLENDER & AL. vs. BRADFORD SHER- 
MAN & AL. 


7il 


Neither the tenant of land, nor any person claiming title by or through him, J¥Né, 1845. 


can dispute the right of the landlord to recover the premises in ejectment, 
after the expiration of the lease, upon the ground of a defect of title in the 
landlord. 

A paper, purporting to be a will of lands, which has but one subscribing wit- 
ness, and which has never been proved as a will, is not such a color of title 
as will ripen a seven years’ possession under it into a good title, 

No length of possession of lands will in Jaw amount to a presumption of title, 
when the origin of the possession is shewn ; but such possession, with its 
attendant circumstances, must be left to the jury as a matter of fact, from 
which they may or may not infer that a legal conveyance of title had been 
made to the person claiming under the possession. 

At any rate, the original censistency of relation, between the possession and 
the opposite title, must have been clearly dissolved and turned into an ad- 
verse possession for many years before suit, in order to make it available as 
a ground of presumption of title. 


Appeal from the Superior Court of Law of New Hanover 
County, at the Spring Term, 1845, his Honor Judge Pear- 
son presiding. 

This was an action of ejectment for alot in the town of 
Wilmington. ‘The defendants admitted themselves in posses- 
sion, and claimed to hold for St. John’s Lodge, No. 1. 

It was proved that the lot belonged to one Joseph Dean, 
who, previous to the year 1803, had rented it to a Mrs. Cook. 
Mrs. Cook went out of possession in the year 1802, and Dean 
rented the premises, consisting of a tavern and boarding house 
and outbuildings and lot, for the years 1803 and 1804, toa 
Mrs. Smith, at a yearly rent of $250. Dean died sometime 
in the year 1804, while on a trip to the West Indies. He was 
a native of the State of Massachusetts, but had his domicil 
in the town of Wilmington, in this State, at the time of his 
death, and had resided there for many years. It was proved 
that the lessors of the plaintiffs were the heirs at law of Dean. 


eee 
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June, 1845. ‘The defendants claimed to derive title for the Lodge under 

Callendar ‘he said Dean ; and for this purpose read in evidence certain 

a paper writings, purporting to be the last will and testament of 
the said Dean, and to devise the premises to the Lodge. ‘These 
papers were proved to be all in the handwriting of Dean, but 
there was only one attesting witness, and it was not shewn 
that they had been placed in the hands of any person for safe 
keeping, or that they were found among the valuable papers 
or effects of the deceased. ‘The defendants proved, that, soon 
after the death of Dean, the Lodge set up claim to the prem- 
ises, under the papers purporting to be the last will and testa- 
ment of Dean, and, after the lease to Mrs. Snrith for the year 
1804, had expired, to wit, in the year 1805, the Lodge, with 
the consent of the gentleman appointed executor of Dean, 
caused the premises to be put up at auction to rent for the term 
of one year, when Mrs. Smith, who had not moved out of the 
house, but who did not object to the premises being thus ex- 
posed for rent at auction by the Lodge, became the last and 
highest bidder, and accordingly gave her note for the rent of 
the year 1805, to the Lodge. ‘The premises were thns expos- 
ed to rent for one year, for each and every year afterwards, 
until the houses were burnt down in the year 1830, and Mrs. 
Smith thus rented the premises each and every year during 
that time, and paid the rent to the Lodge. After the fire the 
lot was not occupied for some two or three months, but an- 
other building was then erected, and the defendant Sherman 
went into possession, us the tenant of the Lodge, and has so 
occupied it ever since. ‘The defendants also proved that the 
Lodge had paid the taxes upon the lot from the year 1805, up 
to this time, and for a good portion of the time had paid for 
the insurance of the premises. It was proved that the lessors 
of the plaintiffs were inhabitants of the State of Massachu- 
setts, and it did not appear that either of them had ever been 
in this State. It was also proved that the Lodge always claim- 
ed the lot under the supposed will of Dean, and never alleged 
or asserted title in any other way. 

The defendants’ counsel insisted that the papers, offered as 
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a will, constituted a devise of the said lots to the Lodge, and June, 1845. 
that the age of the papers and the p2ssession consequent there- Callender 
on superseded the necessity of any further proof of theexe- —v 
cution of the papers as adevise. Secondly, ‘That the papers **™*” 
were color of title, which was ripened into a good title by the 
possession of the defendant, Sherman, as tenant, from 1830 to 
to 1839. Thirdly, That, as the Lodge had been in posses- 
sion for thirty years, from 1805 to 1839, claiming the lots as 
its property, a presumption of property was raised, or the jury 
should be instructed by the judge to presume a title in the 
Lodge. ; : 

The plaintiffs counsel insisted, first, that the papers, offered 
as a will, were not color of title: secondly, that the possession 
of Mrs. Smith was not the possession of the Lodge, as she 
held over after the death of Dean, but possession for the heirs 
at law of Dean, the Jessors of the plaintiffs ; that at least it was 
not such a possession, as would raise a presumption of title in 
the Lodge from the lapse of time, as she had never surrender- 
ed possession to the heirs, nor had she gone out of possession 
and left the premises vacant, nor had the heirs at law been no- 
tified, or otherwise informed, of her consent to become the 
tenant of the Lodge ; ¢hirdly, that if the possession of Mrs. 
Smith was otherwise, yet, upon the facts proved, the presump- 
tion of title in the Lodge, against the heirs at law, was not an 
imperative one ; but the facts, as proved, might be sufficient 
to justify the jury in refusing to make the presumption. 

The court charged that the paper writings exhibited as a 
will did not constitute a color of title. The court further 
charged, that, when possession was held adversely for a great 
many years (say thirty-four) without interruption or claim 
made, the jury should presume a title. This presumption 
was to be made for reasons of policy and to quiet estates ; and 
it did not depend upon whether the jury, in point of fact, be- 
lieved that a proper deed or title had been executed or not. 
In this case, if the jury were satisfied, that the Lodge had 
held adverse possession for some thirty-four years, in the ab- 
sence of any suflicient reason, why the lessors did not make 
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June, 1645claim during all that time ; and none had been proved, (for 


Callender 


v 
Sherman. 


the fact that the lessors lived in Massachusetts and had never 
been in this State was not sufficient) the jury should presume 
title in the Lodge; and the fact that the Lodge never averred 
that a deed had been made, but always claimed under the pa- 
per, supposed to be a devise, but which was not duly execu- 
ted, would make no difference, because it was not an open 
question of fact, to be decided by circumstances, but the law 
gave to such long, uninterrupted possession, a technical force, 
over and beyond that, which it would naturally have. ‘This 
case fell under that class of presumptions, which the jury 
were to make, with the instruction and advise of the court— 
which the court could not make, but on which it was their 
duty to instruct the jury, that, under a given state of facts, 
they should make the presumption. 

As to the possession before the year 1830, by Mrs. Smith, 
the court charged, that, had the proof been, that Dean made a 
long lease to Mrs. Smith, say for thirty years, and, after his 
death, no alteration was made in the possession, except that 
she paid the rent to the Lodge instead of to the heirs of Dean, 
a different question might have been presented. But, as the 
proof was that Mrs. Smith rented, of Dean, year after year, 
paying an annual rent, and, after his death, the Lodge, claim- 
ing the lot under the supposed will of Dean, caused the lot 
to be put up at auction for one year, when Mrs. Smith, as the 
highest bidder, rented for one year, and continued so to rent 
until the fire in 1830, and at the renting, Mrs. Smith became 
a bidder upon equal terms with others, claiming no preference 
from the fact, that she had been the tenant of Dean in his 
lifetime, or from the fact that she had not actually gone out of 
his house and taken her furniture out, all of which facts were 
not controverted, the court was of opinion, that this state of 
facts made her the tenant of the Lodge, and her possession, 
after that, was the possession of the Lodge. So that, taking 
the evidence to be true, the Lodge had been in possession for 
some thirty-four years, and this authorized the jury to make 
the presumption of title. And the court instructed the jury, 
that it was their duty so to presume, from the facts stated. 








OF NORTH CAROLINA. 


The jury found a verdict for the defendants, and from the June, 1845 


judgment rendered thereon the plaintiffs appealed. Callender 


Vv. 
Wm. H. Haywood for the plaintiffs. Sherman. 
Strange for the defendants. 


Dantet, J. The lot of land in controversy belonged to 
Joseph Dean. He leased it to Mrs. Smith for the years 1803 
and 1804, and she entered thereon as his tenant. Dean died 
intestate in the year 1804, and, before Mrs. Smith’s lease had 
ended. She was in law, therefore, the tenant of the lessors of 
the plaintiffs, who are the heirs at lawof Dean. And so long 
as she continued in the possession of the lot, her possession 
was the possession of the lessors of the plaintiffs. It isa well 
settled rule of law, that the tenant cannot be heard to dispute 
his landloru’s title, on a supposed defect in the title. Driver 
and Oxenden v. Lawrence, 2H. Black, 1259. Nor, when 
the tenant in possession has paid rent to the lessors of the 
plaintiffs, can a third person come in and defend as landlord 
without the tenant, and dispute the lessor of the plaintiff's ti- 
tle. Neither the tenant, nor any one claiming by him, can 
controvert the landlord’s title ; he cannot put another person 
into possession, but must deliver up the premises to his own 
landlord. Doe and Wright v. Smythe, 4 M. & 8. 347.— 
Stephens N. P. 1377. If the lessors of the plaintiffs had given 
Mrs. Smith six months notice to quit, at any time during her 
possession, she could not have had any defence «against their 
action of ejectment. She had the positio pedis, and not the 
Lodge ; and her possession could not in law be adverse to that 
of the lessors of the plaintiffs. The judge erred, we think, 
when he told the jury, that in this action the possession of 
Mrs. Smith was the possession of the Lodge. After the house 
got burned down, Mrs. Smith left the place, and the defend- 
ant, Sherman, entered as a tenant of the Lodge in the year 
1830 ; and he continued in adverse possession for the space 
of nine years, when this action was brought by Dean’s heirs. 
But the judge said, that his (Sherman’s) possession was with- 
out color of title ; as the two papersoffered as a will of Dean 
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June, 1845 did not on.their face profess to devise the land, there being 
Callender DUt one witness to it, and although it was in the handwriting 
v _ of Dean, it had never been proved as a will, nor was there 
Sherman. oy evidence that it had been lodged iu the hands of a third 
person for safe keeping, or had been found among Dean’s val- 
uable papers or effects, as the statute requires. We agree with 
his Honor that the two papers were not color of title to ripen” 
Sherman’s possession into a good title for the Lodge, by forge 
of the act of limitations. a 
It was then insisted for the defendants, that the great length 
of time, (35 years) which had elapsed since any rent had been 
paid to D or his heirs, and the constant receipt of the said 
rents Loage, and also other acts of ownership by it, 
raised a presumption that the heirs of Dean had made a con- 
veyance of the lot to the Lodge, The judge said, “taking 9 
the evidence to be true, the Lodge had been in possession34 
years, and this authorised the jury to make the 
of title, And the court instructed the jury, that it was their 
duty so. to presume from the facts stated.” We think that 
the judge erred in the above charge as applied to this ,ease.— 
If the heirs of Dean had actually made a deed of convey- 
ance of the lot to the Lodge at any time since the death of 
their ancestor, of course it would defeat the plaintiffs action. 
And to ascertain that fact, the jury were the judges. That 
the 35 years time which had elapsed since the Lodge set up 
claim to the lot, was only to be taken as evidence, which was 
_ to goto the jury, with any other evidence or circumstances 
in the cause, to enable them to find or not to find, whether 
any such conveyance had actually taken place. In Doe & 
Fenwick v. Reed, 5 Barn. & Ald. 232, where a defendant's 
ancestor came into possession of certain lands in 1752, as @ 
creditor under a judgment obtained against the owner of the — 
land, and the defendant’s family had continued in the posses- 
sion ever since to 1821: Held, that the original possession 
having been taken, not uider any conveyance, but as a credi- 
tor, and the possession being thus accounted for, the length of 
possession was only prima facie evidence, from which a jury 
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might infer a subsequent conveyance by the origindl owner J: 
er some of his descendants, but that it might be rebutted, and 

that the jury must not presume such oe 
length of possession, unless they were ee orks + mg " 
tually been executed. At any rate, the’ 

of. saietion batwers. On Sane the opposite title 

have been clearly dissolved, and turned into an adverse po 

session for many years before suit, in order to make it availa-, ” 
ble as a ground of presumption. 1 Mer, 125. Here the pos- - 
session ceased not in the lessors of the plaintiff's tenant until 
1830, There are many American cases to the point, as that 
of Fenwick v. Reed: They may be found collec 4 
Philips Ev. 365. 5c. Amer.ed. Thej ak, | 
took the class of presumptions to which this case be 
Pct cue of aps pepo ct, 
in the ascertainment of which, the judge could it was 
their duty to presume the existence of the fact. In the case 

of Fenwick v. Reed, the jury found for the plaintiffs against... 
forty-eight years possession by the Reed family, and the court * 
refused to disturb the’verdict. There must be a new trial. 


Per Curiam, New trial awarded. 
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